































































































631 F.3d at 1126.

50. In the present case, the Parent has proved by a preponderance of the evidence that the
Student missed instruction in the general education setting, and that he was not provided with
the minutes of math SDI that were called for in his LA IEP called. However, an award of
compensatory education should not be based on the amount of service the Student missed, but
rather the amount of services needed to place the Student in the position he would have been in
if the District had fulfilled its FAPE obligations. Evidence regarding the Student’s present levels
of educational performance indicate he needs some of the instruction of which he was deprived.
Consequently, it is conclude that the Student is entitled to compensatory education.

51. Students generally progress more rapidly with one-on-one instruction as opposed to
instruction in a classroom with twenty or more other students. An hour-for-hour award without
evidence to support such would not be appropriate. The ALJ adopts a 1:3 formula whereby one
hour of compensatory education is awarded for every three hours of general education
classroom instruction that was missed. The Student missed 17.1 hours of both science and
social studies, so he shall receive six hours of compensatory education in science and six hours
in social studies.®

52. The Student is also entitled to compensatory education for 22 weeks of nine minutes per
day of math SDI of which he was deprived. Because this is SDI, hour-for-hour compensatory
education is warranted. The Student shall receive 990 minutes (16.5 hours) of compensatory
education in math.

53. Much of what the Student missed while receiving SDI, such as independent reading,
planning, and group projects, cannot or need not be addressed by compensatory education.
Moby Max grammar skills are more appropriately addressed in the Student’s ongoing writing SDI
and will not be ordered as compensatory education. However, guidance is a topic that would
benefit the Student and one that is required in order to put him in the position he would have
occupied but for the District’s violation of the IDEA. Based on the testimony of Ms. Black, the
Student missed 30 minutes of guidance approximately 1.25 times per week for the entire school
year. There are 36 weeks in the school year, so-the Student missed 1350 minutes (22.5 hours)
of guidance. Again, the ALJ adopts a 1:3 formula whereby one hour of compensatory education
is awarded for every three hours of general education classroom instruction that was missed.
Accordingly, the Student shall receive 7.5 hours of compensatory education in guidance.

54. The compensatory education shall be provided as follows: The instructor for science and
social studies shall be a certificated teacher who is familiar with the District's fifth grade
curriculum, and has not worked with the Student to date. The instructor for guidance shall be
any person who holds the necessary credentials to teach guidance in the District and has not
worked with the Student to date. The instructor for math shall be a certificated teacher who holds
the necessary qualifications to teach special education in the District, and has not worked with
the Student to date. The District shall choose the instructor(s) and will endeavor in good faith to
get agreement on the instructor(s) from the Parent. The hours of compensatory education must

26 Missed SDI, such as math, may be calculated differently than missed general education, and hour-for-
hour compensatory education may be more appropriate.
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be provided to the Student by the end of the 2019-20 school year. The instruction shall be
provided at a location and time agreed upon by the Parent and the District, including at the
Student’s current school building if that is most convenient. The instruction shall be delivered
outside the Student’'s normal school hours. Once the schedule is set, the Parent shall, except in
an emergency, give notice 24 hours in advance of a scheduled session if the Student needs to
reschedule. Without such notice and in the absences of an emergency, that missed session will
count toward the compensatory education award. The instruction may be provided on weekends
and/or school holidays/vacation days if the Parent and District agree but the District is not
required to provide the instruction on weekends or school holidays/vacation days.

Other relief

55. The District shall initiate a reevaluation of the Student within 15 school days of the date
of this order, so long as the Mother provides consent. The reevaluation shall be performed by
the District. No person who worked with the Student during the 2018-19 school year shall
participate in conducting the evaluation unless agreed upon in advance by the Mother and the
District (this includes Ms. Carney and Dr. Bates). The reevaluation shall be completed according
to the timeframe set forth in the IDEA.

56. Within ten school days of the completion of the reevaluation, the District shall convene
the Student’s IEP team to develop an IEP for the Student. Alternatively, if the Mother refuses to
provide consent for the reevaluation, within ten school days of learning of the refusal, the District
shall either convene the Student’s IEP team to develop an IEP for the Student based on the
information available, or initiate a due process action seeking to override the Parent’s refusal to
consent.

57. Due to the potentially contentious relationship between the District and the Parent, the
IEP team meeting shall be facilitated by a Sound Options facilitator, which shall be arranged by
the District. The recommendations of SETC shall specifically be considered at the IEP meeting
and the IEP team shall decide whether a new AT screening of the Student is warranted given
that he now attends a different school. The May 2019 IEP may be modified or adopted in full by
the IEP team if the team deems it appropriate.

58. The IDEA does not require compensatory education services to be awarded directly to a
student, so school district staff training can be an appropriate remedy. Park v. Anaheim Union
High School Dist., 464 F.3d 1025, 1034 (9th Cir. 2006) (student, who was denied a FAPE due
to failure to properly implement his |[EP, could most benefit by having his teacher trained to
properly do so0). Appropriate relief in light of the purposes of the IDEA may include an award that
school staff be trained concerning areas in which violations were found, to benefit the specific
pupil involved, or that may benefit other pupils. Student v. Reed Union School District, 52 IDELR
240 (SEA CA 2009)(requiring fraining of special education employees regarding
predetermination and parental participation in IEPSs).

59. Within two months of the date of this order, the District shall provide two hours of training
pertaining to (a) the IDEA’s requirement of comparable services, least restrictive environment,
participation rights of parents, and specially designed instruction; and (b) the District's
procedures for |IEP transfer reviews and acceptance of IEPs from out-of-state school districts.
Training shall be provided to the following personnel: all administrative staff (excluding clerical
staff), special education staff, and school psychologists who work at, or who provide services to
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students who attend, McDermoth Elementary School. The training shall be provided by a
person(s) of the District's choosing who possesses the necessary training, education and
experience to conduct such training and is not an employee of the District. The training may be
provided by attorneys for the District if the District deems it appropriate. The District shall
maintain a record of the attendance of individuals who receive this training and provide that
information to the Parent if she requests it.

60. Within three months of the date of this order, the District shall also provide training to
every general education teacher and para educator at McDermoth Elementary School. This
training shall be no less than 45 minutes and shall include, at a minimum, a review of the IDEA
and the general education teacher’s role in implementing an IEP. This may be provided in
conjunction with other District trainings. The training shall be provided by a person of the District's
choosing who has the education, training and experience to provide such training, and such
person may be an employee of the District. The training may be provided by attorneys for the
District if the District deems it appropriate. The District shall maintain a record of the attendance

of individuals who receive this training and provide that information to the Parent if she requests
it.

61. Within six weeks of the date of this order, the District shall provide one hour of training
pertaining to the IDEA, specially designed instruction, participation rights of parents, and least
restrictive environment to the following personnel: all administrative staff (excluding clerical staff),
special education staff, and school psychologists who work at, or who provide services to
students who attend, the Student’s current school. The training shall be provided by a person(s)
of the District’'s choosing who possesses the necessary education, training and experience to
conduct such training, and such person may be an employee of the District. The training may
be provided by attorneys for the District if the District deems it appropriate. The District shall
maintain a record of the attendance of individuals who receive this training and provide that
information to the Parent if she requests it.

62. The District shall provide the Student with a headset and microphone for use at school
(in keeping with the specific recommendations of SETC) within ten school days of the date of
this order.

63. The Parent requests, in her post-hearing brief, that funds be placed in an educational
trust for the Student, at the District's expense, "based on the District’s current hourly rate for a
one-to-one certificated instructor with a special education credential.” PPHB p. 60. No authority
is cited in support of this request and no information is provided as to the referenced hourly rate.
1t is inferred that the Parent requests this relief because she seeks an award of over 1000 hours
of compensatory education, and that tremendous amount would need to be delivered over a
lengthy timeframe and/or via methods other than direct instruction, such as camps and other
activities. Nothing approaching the amount of compensatory education sought by the Mother
has been awarded, however, so establishment of an educational trust is not warranted and is
denied.

64.  All arguments made by the parties have been considered. Arguments not specifically
addressed herein have been considered, but are found not to be persuasive or not to
substantially affect a party’s rights.
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ORDER

1. The Aberdeen School District violated the IDEA and denied the Student FAPE by (1)
failing to provide services comparable to those that had been provided in the Student’s previous
school district; (2) providing more minutes of SDI to the Student than were called for in his IEP;
(3) providing fewer minutes of SDI in math to the Student than were called for in his IEP; (4)
failing to educate the Student in the least restrictive environment; (5) failing to conduct a timely
assistive technology evaluation; and (5) failing to update the Student’s |EP to reflect the minutes
and services the Student was receiving throughout the 2018-19 school year.

2 The District did not otherwise violate the IDEA and did not otherwise deny the Student
FAPE.

3. The District is ordered to provide compensatory education, training, and other relief as
set forth in Conclusions of Law paragraphs 50 — 63.

4. All remedies requested by the Parent have been considered. Any remedies not awarded
above are denied.

DATED at Seattle, Washington on October 25, 2019.

e

Jacqueline H. Becker
Administrative Law Judge
Office of Administrative Hearings

Right To Bring A Civil Action Under The IDEA

Pursuant to 20 U.S.C. 1415(i)(2), any party aggrieved by this final decision may appeal
by filing a civil action in a state superior court or federal district court of the United States. The
civil action must be brought within ninety days after the ALJ has mailed this final decision to the
parties. The civil action must be filed and served upon all parties of record in the manner
prescribed by the applicable local state or federal rules of civil procedure. A copy of the civil
action must be provided to OSPI, Administrative Resource Services.
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CERTIFICATE OF SERVICE

| certify that | mailed a copy of this order to the within-named interested parties at their
respective addresses postage prepaid on the date stated herein.  [4y

Parent Dr. Richard Bates, Director of Special Services
Aberdeen School District

216 North G Street

Aberdeen, WA 98520-1812

Ryan Ford, Attorney at Law Susan B. Winkelman, Attorney at Law
Ford Law Firm PLLC Pacifica Law Group LLP

3815 Othello St. Ste. 100, #368 1191 Second Avenue, Suite 2000
Seattle, WA 98118 Seattle, WA 98101

cc: Administrative Resource Services, OSPI
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