WASHINGTON STATE
OFFICE OF ADMINISTRATIVE HEARINGS

In the matter of: Docket No. 06-2024-0SPI-02241

FINDINGS OF FACT, CONCLUSIONS OF LAW,
Eastmont School District AND FINAL ORDER

Agency: Office of Superintendent of
Public Instruction

Program: Special Education

Cause No. 2024-SE-0080

A due process hearing was held before Administrative Law Judge (ALJ) Jill H.
Brown on December 16 through December 18, 2024, April 14 through April 16, 2025,
and April 29, 2025, via videoconference. The Parent of the Student whose education
is at issuel appeared and was represented by Whitney Hill, attorney at law. The
Eastmont School District (District) was represented by Susan Winkelman, attorney at
law. Also present for the District was Katie Tucker, Director of Special Education.

STATEMENT OF THE CASE

Procedural History

The Parent filed a Due Process Hearing Request (Complaint) with the Office of
Administrative Hearings (OAH) on June 4, 2024. The Complaint was given Cause No.
2024-SE-0080 and assigned to ALJ Jill H. Brown. The District filed its Response to the
Complaint on June 14, 2024.

ALJ Brown issued a prehearing order on June 28, 2024, which set the hearing
dates for December 16 through December 18, 2024. On December 3, 2024, ALJ
Brown issued a Prehearing Order Denying Without Prejudice Parent’s Request to Order
Virtual Observation. In an order dated December 19, 2024, ALJ Brown scheduled three
additional days of testimony for the hearing. In an order dated April 17, 2025, ALJ
Brown scheduled an additional half-day of testimony to complete the hearing.

Post-Hearing Briefs

The due date for post-hearing briefs was June 9, 2025. The parties’ post-
hearing briefs were timely filed.

1 To ensure confidentiality, names of parents and students are not used.
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Due Date for Written Decision

As set forth in a prehearing order dated June 28, 2024, the due date for a
written decision in this matter was extended to thirty days after the record of the
hearing closes. The record of the hearing closed on June 16, 2025, one week after the
parties submitted post-hearing briefs. Accordingly, the due date for a written decision
is July 16, 2025.

EVIDENCE RELIED UPON

Exhibits Admitted:23
District’s Exhibits: D1 - D2, D4 - D22

Parent’s Exhibits: P1 - P2, PG, P8 - P9, P11 - P13, P15 - P19, P21 - P22, P24 -
P27, P33 - P37, P38 - P39, P41 - P44

Witnesses Heard (in order of appearance):

e Dr. Marla Evans, Assistant Director of Special Education

e Cody Kinsman, Special Education Teacher

e Kathryn “Katie” MacCallum, Occupational Therapist

o Kelley Norrell, Speech Language Pathologist

e The Student’s Father (referred to herein as Father or Parent)

e (Candis Coble, former District Board Certified Behavior Analysist, and Assistant
Special Education Director

e Mike Bills, retired School Psychologist
e Sarah Lewman, former District Special Education Director

e Katie Tucker,? District Director of Special Education

2 Several exhibits offered by the parties were duplicates. In such cases, only one copy of the exhibit was
admitted and used during the hearing, and the duplicate exhibit was withdrawn.

3 Citations to the exhibits of record are by party (P for the Parent; D for the District) and page number.
For example, a citation to P6 pl, refers to page 1 of Parent’s Exhibit 6. Citations to the transcript of
record are to “T” followed by the page number. For example, a citation to T214, refers to page 214 of
the transcript.

4 Katie Tucker is referred to herein as Ms. Tucker, not to be confused with Dr. Vanessa Tucker who is
referred to as Dr. Tucker.
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e Dr. Vanessa Tucker, Board Certified Behavioral Analyst

e Patty Meiners, Developmental Disability Administration respite care provider
e Andrea Lupas, Ph.D., Board Certified Behavioral Analyst

e Kasey Shipman, Developmental Disability Administration case manager

e McKade “Kade” Jackson, District special education paraeducator

e Tobin Garcia, District special education paraeducator

e Stacia Hardie, Assistant Principal at Eastmont High School

ISSUES

The issues for hearing, as set out in the June 28, 2024, Prehearing Order, are:

a. Whether the District violated the Individuals with Disabilities Education Act (IDEA)
and denied the Student a free appropriate public education (FAPE) by:

i. Failing to materially implement the Student’s individualized education
programs (IEP) from June 2022 to present;

ii. Failing to develop IEPs that were appropriate in the areas of specially
designed instruction, related services, accommodations, behavior supports,
and placement, in light of the Student’s circumstances, from June 2022 to
present; and

iii.  Inhibiting meaningful parental participation by rescinding their offer for
residential placement — thereby changing the Student’s placement — in
May 2024 without the Parent’s knowledge and outside of the IEP team.

b. And, whether the Parent is entitled to his requested remedies:
i Declaratory relief finding that the District violated the IDEA;
ii.  Declaratory relief that the District denied the Student a FAPE;

iii. Compensatory special education and related services for the Student to
allow him to obtain the educational benefit that he would have received but
for the District’s violations of the IDEA and denial of FAPE, consistent with
20 U.S.C. 1415(i)(2)(c)(iii);

iv.  An Order that the District shall reimburse the Parent for private evaluations
and services he obtained for the Student between June 2022 to present;
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v. An Order to develop an IEP moving forward that is developed, reviewed, and
revised in accordance with WAC 392-172A-03090 that is appropriate and
reasonably calculated to meet the Student’s unigue needs; and

vi.  Whatever additional relief the Court may find just and equitable.

FINDINGS OF FACT

Some of the evidence presented was hearsay, which is a statement made
outside of the hearing used to prove the truth of what is in the statement. In
administrative hearings, hearsay evidence is admissible if, in the judgment of the
presiding officer, “it is the kind of evidence on which reasonably prudent persons are
accustomed to rely in the conduct of their affairs.”> An ALJ may not base a finding of
fact exclusively on hearsay evidence unless the ALJ determines that doing so “would
not unduly abridge the parties’ opportunities to confront witnesses and rebut
evidence.”® To the extent any findings of fact are based on hearsay, it is determined
that such findings did not unduly abridge the parties’ opportunity to confront witnesses
and rebut evidence.

Background

1. The Student is currently 19 years old. He has diagnoses of autism spectrum
disorder (ASD), disruptive behavior disorder, mixed receptive-expressive language
disorder, and intellectual and developmental disabilities.” He was originally found
eligible for special education services in 2009 under the category of developmental
delay.8

2. The Student was described as “lovely,” “very thoughtful,” and “a very happy
kid.”® “He loves attention, loves to make you laugh.”10 The Student has “an amazing
smile and a great laugh. He’s got a great attitude.”1! The Student was “a lot of fun to
be around.”12

5 RCW 34.05.452(1).

6 RCW 34.05.461(4).

7 D7 pl; P33 p1; P37 p1l.

8 D8 p13.

97618, 1072.

10T618.

117932.

12T1072.
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3. The Student began exhibiting self-injurious behavior (SIB) at a young age.13 The
SIB became a problem when the Student was in fourth or fifth grade.14

4. In March 2022, the Student attended Eastmont High School in the District.1® At
that time, staff saw an escalation in his behavior.16 He engaged in SIB that impacted
his education and when “staff would attempt to impede his ability to self-injure, they
would often get injured as well.”17

5. When served by the District, the Student communicated his wants and needs
using vocalizations that were difficult to interpret by an unfamiliar listener.18 Special
education staff used picture-symbols and photos to provide choices for the Student.
He typically did not initiate conversation, but would initiate occasional expressive
output, such as “mask off.”19 Staff typically interpreted the Student's intent based on
how he responded to choices with vocalizations, facial expressions, and body
language.20

6. When the Student was served at the high school in 2022, the school had pads
in his favorite room, including pads against the wall, because “he liked to put himself
on the floor and he would hit the wall with his back.”21 The Student headbutted and
kicked staff members and broke the wrist of a paraeducator.22

7. On or about March 1, 2022, the District performed an evaluation of the Student
(March 2022 Evaluation).23 Candis Coble24 served as the District’'s board certified
behavior analyst (BCBA) at the time of the March 2022 Evaluation, as well as the

13 T457.
14 T458.
15 D1 pb.
16 T7621.
177621.
18 D1 p13.
19 D1 p13.
20 D1 p13.
21 T1140.
22T1141.
23 P2; T510.

24 Ms. Coble is currently a program supervisor with the Office of Superintendent of Public Instruction.
She earned a K-8 teaching endorsement in 2008 and a special education endorsement in 2010. She
obtained a special education master’s degree in 2012. She became a BCBA in 2014. She worked as a
special education preschool teacher in the Wenatchee School District for three years before starting an
applied behavior analysis clinic for Catholic Charities. In the period 2019 through 2024, she worked for
the District as a life skills teacher, a BCBA, and assistant director of special education. T506-507.
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District’s Assistant Special Education Director.25 Ms. Coble was part of a behavior team
in the District that was called in when a student “exhibited behaviors that were beyond
the capabilities of building teams.”26 Ms. Coble’s behavior team was called to assist
with the Student in March 2022 because “there was an injury to a staff member’s
hand [and] they were concerned about that becoming increasing behavior.”27

8. Mike Bills,28 District school psychologist, compiled the information in the March
2022 Evaluation, but Ms. Coble performed all of the testing for the evaluation.2®

9. As part of the evaluation, Ms. Coble, as BCBA, with two behavior support
specialists and a paraeducator, worked with the Student in school for two hours each
day over a 12-week period to gather data and work on increasing the Student’s
functional communication skills and reduce his problem behaviors.30 The Student had
some words he used at the time, but he did not have a functional communication
system.31

10.  While working with the Student, Ms. Coble and her team saw an initial decrease
in behaviors; however, after some time, the behaviors sharply increased.32

11. The March 2022 Evaluation showed the Student was eligible for services under
the autism category. 33 It recommended the IEP team provide the Student with specially
designed instruction (SDI) in reading, writing, math, behavior, adaptive/self-help, and
social skKills, as well as related services of adapted PE, communication, and fine
motor.34 The Evaluation recommended a program that is over 50% functional
communication training as well as an intensive applied behavior analysis (ABA)
program.35 The Evaluation did not make a recommendation regarding the amount of

25 P2 p5; T511.
26 T510.
27T510.

28 Mr. Bills is a retired school psychologist. He earned a master’s degree in psychology in 1992. In 1993,
he obtained an educational specialist degree. He retired in June 2024 after serving as the District’s
school psychologist for 32 years. He worked with students in all grades from kindergarten through
twelfth grade. T550-551.

297510, 553-554.

30T511-512.

31T512.

32T521.

33 P2 p3.

34 P2 p4,

35 P2 p7.
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time the Student should receive services each day, but indicated it should be based
on his tolerance.

12. By prior written notice (PWN) dated March 1, 2022, based on the information
gathered in the March 2022 Evaluation, the District recommended that the Student
be placed in a “day treatment or residential facility that can safely manage his
behavioral needs.”36 The District offered an interim placement of two days per week
“for 30 minutes of service to be provided in the home environment with the supervision
of an adult, District BCBA, and behavior support specialists.”37

13. The PWN shows the Parents rejected an immediate start to interim services
because they needed time to process and would contact the District when they were
ready to begin interim placement.38

14, In an email from the Mother to Ms. Coble, dated March 4, 2022, the Mother
wrote,39

Hi Candis, can you send me the info on placement for [Student]. He
needs more care than anyone can provide. [Father] and | do not agree
right now about placement, I'm for it, he is against it.

15. On March 4, 2022, Ms. Coble replied to the email and attached a list of
residential facilities.40 The list of facilities provided to the Mother by Ms. Coble included
39 facilities with contact information for each.4l Ms. Coble made notes indicating
dates she contacted the facility and the information she gathered regarding cost and
whether they might serve the Student.42

16. On March 3, 2022, the District invited the Parents by email and by letter to an
IEP meeting on March 15, 2022. The District did not receive a response.43 On March
15, 2022, the District members of the Student’s IEP team met to review the Student’s
IEP and determine the proper placement for the Student (March 2022 IEP).44 The

36 P3 p1.

37 P3 pi.

38 P3 p1.

39 PG pi.

40 PG p1-9.

41 P6 pp3-9.

42 P6 pp3-9.

43 D1 p2.

44 D1.
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record does not include a list of the District IEP team members who attended the
meeting.4® The Parents did not attend the March 15, 2022, IEP meeting.46

17. The IEP team noted that the Student’s behavior significantly impacted his
learning and the safety of himself and others.4” The IEP team noted that the Student’s
SIB had increased since January 2022.48 The Student went from displaying four
instances of SIB in 14 days to 20 in 12 days.4° He hit himself with a closed fist or head-
butted the wall or floor “hard enough to cause head injury.”®0 Ms. Coble and her team
collected “a lot” of data at the time on the Student’s SIB and aggressive behavior
because “that was the behavior [they] were targeting decreasing.”>1

18. The IEP team determined that, based on the March 2022 Evaluation, the
Student continued to qualify for special education in the area of behavior
management, with a significant need for behavior intervention support and an
intensive program.52

19. The IEP team discussed that Ms. Coble, the two behavior support specialists,
and the paraeducator were not making progress with the Student.>3 As such, the IEP
team determined that the least restrictive environment (LRE) for the Student was in a
private residential facility.54 The IEP team determined that the Student’s interim
placement, while such a program was found, would be at home, with 30 minutes of
instruction provided in the home by the District twice per week.%>

20. By PWN dated March 16, 2022, the District proposed “a residential placement
due to the severity of [Student]'s behavior when he is injuring himself.”>6 The District

45 D1.

46 D1 p24.

47 D1 p8.

48 D1 po9.

49 D1 po9.

50 D1 po.

51 T520.

52 D1 po.

53T7516-517.

54 D1 p22.

55 D1 pp22-23.

56 D1 p24.
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proposed an interim placement of 30 minutes, twice a week, at the home while the
Student waited for a residential placement.5”

21. According to the March 16, 2022 PWN,58.59

there has been emails and text message conversations with parents
around their decision and they have not fully agreed to the placement.
The school district stands ready to serve [Student] with an interim
placement of 30 minutes, twice a week, at the home.

22. The March 16, 2022 PWN is directed to the Student’s Mother and does not
include the Father’'s name.60

23. The Father did not recall discussing residential placement with the District or
the Mother in 2022.61 The Father recalled Sarah Lewman, %2 District Director of Special
Education in March 2022, telling him in 2022 about “state group homes,” which he
did not believe was the right solution for the Student.63 According to the Father,64

| didn't want to send him somewhere where he was just going to get
shipped back and forth to people just giving him different meds . . .
because that's basically how she explained it to me. And | really didn't
know anything about any of the other residential type facilities at that
point.

24, Ms. Lewman had an in-person conversation with the Father around the time of
the March 2022 |IEP meeting. She recalled that the Father told her he was not willing

57 D1 p24; T519.

58 D1 p24.

59 Any language quoted herein from documentary evidence and from the hearing transcript contains the
same grammatical, typographical, and spelling errors that appear in the original.

60 D1 p.24.

617467, T470.

62 In 2001, Ms. Lewman earned a bachelor’s degree in applied psychology, with a special education
complement. She also got her first teaching credential in 2001. She obtained a master’s degree in
education in or around 2005. She earned a master’s degree in administration in 2019. Ms. Lewman
taught in the Chelan School District from 2001 to 2016. She began teaching in the District in 2016. She
became the Director of Special education in the District in the fall of 2018. She left the District in January
2023. Ms. Lewman currently serves as the Special Services Director at Omak School District. T614-618.

63 TH78.

64 TH78.
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to send the Student anywhere, even if a residential facility was what the District
determined the Student required.®

25. The Father does not remember discussing residential placement for the
Student until his Developmental Disabilities Administration (DDA) caseworker brought
it up in September 2023.66

26. At some point in 2022 or 2023, during a period when Ms. Coble worked with
the Student, the Mother asked the District to communicate only with her about the
Student and not to communicate with the Father.6” According to Ms. Lewman, the
District did not honor the Mother’s request.68 Ms. Coble recalled that the District told
the Mother they could not remove Father from communications, but she recalled that
“if we were to call, we called her first.”®9

27. The Father did not request to be removed from communications with the
District.70

28. The Student stopped attending school in the District on or around February 14,
2022.71 He was not attending school or receiving in-home services in March 2022.72
On or around March 28, 2022, the District unenrolled the Student.”3 Ms. Coble took
steps to unenroll the Student because the Parents had not engaged in the in-home
services program and the Student had been absent from the District for 20
consecutive days.”® The Father did not want the Student unenrolled from the District
at that time.”®

29. The District contacted residential facilities in Spring 2022, but the facilities
“needed family involvement pretty early on, along with the school’s involvement, to get
the Student registered.””6 The District located two or three facilities that had openings

65 T630.

66 TA67,T475,T578-579, T602.

67 T522, T628.

68 T642.

69 T522-523.

70 T579.

71 p8

72 P8; T527.

73 D3; P8.

74 P8; T527.

75 T468.

6T641.
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and had experience with students who exhibited SIB and had autism.”” The District let
the Parents know that the next step would be for the District to start the interim
placement and to start communicating with agencies. 78 At that time, the District
understood that the Parents did not agree with residential placement and would not
be sending the Student anywhere.”®

30. In an email to the Student’s Mother dated June 6, 2022, Ms. Coble told the
Mother to “let us know if we can assist in reaching out to facilities for you.”80 Ms. Coble
sent the email because the District had not heard from the Parents since March 2022
and the District was “still wanting to ensure [the Student] was receiving education and
[to] continue to work with the family to find some place for him.”81

31. The Parents did not inform Ms. Coble that they had contacted a potential
residential facility or that they had selected a facility for the Student.82

32. Dr. Vanessa Tucker testified as an expert in this matter. For the purpose of this
hearing, at the request of the Parent, Dr. Tucker reviewed the March 2022 Evaluation
and the March 1, 2022 PWN.83

33.  Dr. Tucker became familiar with the Student in February 2024, when the
Student’s insurance provider contacted her with an “urgent request” to assess the
Student in the hospital.84 Dr. Tucker did not assess the Student in the hospital because
he was released and then placed at Seattle Children’s Hospital Psychiatric Behavioral
Medical Unit (PBMU).85 Dr. Tucker did not meet the Student until December 5, 2024,
during a virtual meeting she had with the Father.86

34. Dr. Tucker is a BCBA, doctorate level.8” She is currently a clinical behavior
analyst at the University of Washington with the Adult Neurodevelopment Wellness

77T650.

78 T650-651.

79 T650-651.

80 P,

81 T531.

82T541-542.

83 T758-768.

84 T756.

8 T757.

86 T757.

87 T748.
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Project.88 She also teaches in the ABA program at the University of Washington.89 She
is the clinical director for Basics Northwest, an ABA agency.?© Dr. Tucker earned
bachelor’'s degrees in special and general education in 1995, a master’s degree in low
incidence disabilities (i.e. severe or complex disabilities) in 2002, and a doctorate in
ABA and low incidence disabilities in 2010.91 She has specialties in literacy and ABA.92
Dr. Tucker has worked in the field of special education for 29 years.93 She taught
special education students from 1995 to 2004 and was an education specialist and
program coordinator with Tacoma Public Schools from 2004 to 2010.94 Dr. Tucker has
also taught special education at Pacific Lutheran University as a tenured professor.9>

35. Dr. Tucker's responsibilities as Clinical Supervisor with Basics Northwest
include providing ethics consultation on cases as well as direct service for hospital-
based cases across Washington State.?6 One third of the time Dr. Tucker spends with
Basics Northwest is spent consulting with school districts either by working with them
directly, or supporting other BCBA who work in school districts.9?

36.  Dr. Tucker is the owner and clinical director of Tucker Consulting, LLC.98 As a
consultant, she provides school consultations, independent educational evaluations,
program evaluations, BCBA mentoring and I|EP-related services to local school
districts.9° She also provides functional behavioral assessments (FBA) and behavior
intervention plans (BIP) for school teams.190 Districts often call on Dr. Tucker to help
with students who are engaging in high levels of aggression.101 Qver the years she has
consulted with 12 school districts, off and on, and typically works with between three
and six during any given year.102

88 T748.

89 T748.

0 T748, T751.
91 P44 p1; T748.
92T748.

93 P44 p3; T749.
94 P44 p3;T749.
95 T749-750.

9 P44 p2.

97 T752.

98 P44 p2.

99 P44 p2.

100 T752,

101 T753.

102 T754-755.
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37. Dr. Tucker did not observe the Student in his education setting.103 She has not
performed an evaluation of the Student.194 The District did not permit Dr. Tucker to
observe the Student virtually and she was unable to arrange an in-person observation
in her schedule.195 It is not uncommon for Dr. Tucker to perform virtual observations
of students and the District is the first school district to deny her the opportunity to
observe virtually.106

38. Dr. Tucker has not spoken to the Student’s special education teacher about the
Student, about his evaluations, or about his IEP.107 She has not spoken to anyone in
the District about the Student’s programming, implementation of his FBA, his BIP, or
his IEP, and she has not participated in any District meetings regarding the Student.108
Dr. Tucker has not spoken to anyone at Seattle Children’s Hospital about the Student
or about the FBA/BIP developed at PBMU.199 Dr. Tucker’s knowledge of the Student is
based on her review of the Student’s records as they appear in the record of the
hearing, and on her virtual meeting with the Father and the Student on December 5,
2024110

39. Regarding the District's recommendation of residential placement for the
Student in March 2022, Dr. Tucker noted that,111

something as restrictive as daily treatment and/or 24/7 residential
facility treatment should be taken as a very last course decision, only for
someone that truly needs it. . . And with the descriptions of [the
Student’s] behaviors, a day treatment facility or a 24/7 facility would
have been a good option for him just based on the types of behaviors he
was demonstrating with the intensity that he was demonstrating these
behaviors.

40. Dr. Tucker was “surprised” by the District’s offer to provide services in the
Student’s home for 30 minutes, two days per week.112 She described it as “a

103 T758.

104 T817.

105 7758, T817.

106 T758.

1077818, T822.

108 T818-827.

109 T820.

110 T818-828.

111 T766.

112 T767.
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significant step backwards” after the Student received the highly specialized program
with Ms. Coble for two hours each day.113

The 2022-2023 School Year

41. During the 2022-2023 school year, the Student remained unenrolled from the
District and spent the school days home with his Mother.114 He did not receive any
services from the District during the school year.

42.  The District issued a PWN on October 11, 2022. It stated that the Student’s
family had informed the District on September 26, 2022, and October 12, 2022, that
they were concerned over the Student not being in school, they did not agree with the
“current placement,” and they intended to enroll the Student in a different school
district.115 The family requested that the team “draft another IEP that removed the
information regarding violent behaviors.”116

43. The October 11, 2022 PWN proposed that the Student’s family “re-engage with
the district and allow services to resume in the home 30 minutes twice weekly while
assisting in the coordination of his placement in a treatment facility.”117 According to
a notice for the proposed meeting, the Parents were invited to attend and participate
in a Prior Notice meeting.118 The Parents did not attend the meeting.119

44. The October 11, 2022 PWN included the following other factors relevant to the
District’s proposed action:120

The current IEP is in draft form as the family did not attend the meeting
and the residential placement would change and adapt the matrix as
needed to meet the needs of the student, family, and facility. The current
interim placement of 30 minutes twice a week in [the Student’s] home
is proposed with additional support in giving the student an I-Pad with
the LAMP communication program installed. The next steps would be to
let us know the device is wanted in the home, the staff will set up a small
training to explain how to add and remove buttons from the students
screen and then "check-out" the devise to the family. Additional trainings

113 T767.

114 T431.

115 D4 p3.

116 D4 p3.

117 D4 p3.

118 D4 p1.

119 D4 p3.

120 D4 p3.
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in safety care (crisis management) and behavioral support have been
offered and are still available for the family.

45,  The family rejected the District’s offer of placement in October 2022 because
“the family does not feel that this placement is in the best interest of [the Student].”121

46. The District had not located a residential facility for the Student in October
2022, because they were not “given the green light” by the Parents.122 At that time,
Ms. Lewman hoped the Parents would “come back to the table” and re-engage with
the District so the District could start the search for a residential facility and begin
interim placement for the Student.123

47. The October 11, 2022 PWN was addressed to both of the Parents.124 Ms.
Lewman’s practice at that time was to send a PWN through registered mail.125

48. By email sent on November 9, 2022, the Student’s Mother contacted the
District and requested the Student’s current IEP with amendments, as well as all
behavior referrals from 2019 through 2022.126 |n a follow-up email sent on November
21, 2022, the Student’s Mother wrote, “Our son deserves the right to go to school with
qualified staff and safety measures in place. One hour a week does not cut it for his
learning, as you all should realize.”127

49. Kasey Shipmanl28 began working as the Student’s DDA case manager in
December 2022.129 Ms. Shipman recalled that in February 2023, the Mother was not

121 D4 p3.

122 7633-634.
123 7634,

124 D4 p3.

125 7643,

126 P11 p1.
127 P11 p1.

128 Ms. Shipman is a DDA enhanced case manager. In 2014, she earned an associate’s degree in
healthcare management. She graduated with a bachelor’s degree in human services management in
2016. She has worked with individuals with intellectual disabilities and developmental disabilities in
some way since she was in junior high. She has worked for the DDA since 2016. Ms. Shipman is an
Enhanced Case Manager (ECM) with DDA. An ECM has 30 clients on her caseload, where a standard
case manager has 75. Ms. Shipman serves individuals who are at high risk for abuse, neglect, or
exploitation, or need extra attention from a case manager because they are experiencing a difficult time.
T926-928.

129 T929.
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in favor of residential placement for the Student, and the Mother was “of the opinion
that she was not going to ship her son off to have somebody else handle him.”130

50. By email sent to the District on June 15, 2023, the Student’s Mother again
requested the Student’s current IEP and previous behavior referrals, writing, 131

I did mention in my last email that this is not over for my son, he has had
more than enough time at home without an education, which by WA
state law, he is entitled . . . My son is the most deserving and he does
not need to be forgotten because he has autism, his life means the world
to me and | will not stop until | see fit for him.

51. OnlJune 27,2023, via email, Ms. Coble replied to the Student’s Mother, letting
her know that she had provided the requested documents to a PAVE representative
and that the District was “very eager to work with her on getting [Student]’'s
services.”132

52. Ms. Coble has not worked on the Student’s case since June 2023.133 Ms. Coble
stopped serving as the District BCBA in fall 2023, when she returned to the classroom
as a life skills teacher.134 To her knowledge, there were no BCBAs in the District after
fall 2023.135

53. Atthetime of the due process hearing, the District had an elementary behavior
coach who had BCBA credentials.136 That BCBA did not consult on the Student’s
case.137 Special Education Teacher Cody Kinsman138 did not recall a District BCBA ever
working with the Student or discussion in the IEP team meetings regarding whether
the Student needed a BCBA to consult or provide direct services.139

130 T942.
131 P12 p1.
132 P12 p1.
133 T543,
134 T507.
135 T500.
136 T707.
137 T707.

138 Mr. Kinsman has a Bachelor of Arts in secondary education. He has endorsements in K-12 special
education and 7-12 English language arts. He has been a special education teacher in the District since
2023. Prior to joining the District, he worked for one year as a long-term substitute teacher in special
education in Nevada and for two years in a severe and profound classroom in Oregon. T164-165.

139 7323-324.
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The 2023-2024 School Year

54, In August 2023, the Mother moved out of the home she shared with Student
and the Father.140 The Mother has not had contact with the Student since that time.141
During the period of March 2022 through August 2023, despite living together, the
Mother and Father were not communicating about the Student.142

55. By email dated October 6, 2023, Katie Tucker,143 District Director of Special
Education, informed Eastmont High School Assistant Principal Stacia Hardie,44 and
Kim Browning (Executive Director of Teaching and Learning) that the Student’s Mother
was “no longer living in the home or participating in parental decision making,” and
that the Father wished to re-enroll the Student at Eastmont High School and have an
IEP meeting.145

56. The Father re-enrolled the Student in the District on or around October 12,
2023.146 The Father decided to re-enroll the Student in the District after talking with
DDA advocate Ms. Shipman about finding a better situation because the Student
needed help.147

57. Ms. Tucker was not the director of special education when the Student was
enrolled in the District in 2022.148 In October 2023, Mr. Bills provided Ms. Tucker and
other new team members with the Student’s history.149 When the District team

140 T474,
1417474,
142 7577-578.

143 Ms. Tucker earned a bachelor’'s degree in education in 2000 and a master’s degree in education in
2004. She earned a master’s degree in administration in 2018. She is a professionally certified general
education teacher in Washington state and is nationally board-certified. Ms. Tucker began teaching in
the District in 2001. She later served as an assistant principal and a principal, and in May 2023 she
began serving as the District’s Director of Special Education. She officially started the director’s position
onJuly 1, 2023. T655-656.

144 Ms. Hardie has been the assistant principal at Eastmont High School for 13 years. She earned an
associate’s degree in 1991, a bachelor’s degree in education in 1994, and a master’s degree in athletic
administration in 1999. She obtained an administrative certificate in or around 2001. Before becoming
assistant principal, she taught high school for six years, and was the dean of students at a K-12 school
for a year. She served as a teacher and assistant principal at Eastmont Junior High School in a split
position before her current position.7T1136-11327.

145 P13 p1.

146 D5

147 T432.

148 T559, T656.

149 T559.
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members were familiarizing themselves with the Student in October 2023, they were
in favor of residential placement, based on the recommendation of the Student’s
previous team.150

58. On November 14, 2023, the Student’s IEP team met to update his IEP and
determine placement for the Student (November 2023 IEP).151 The Father, Ms. Tucker,
Assistant Special Education Director Dr. Marla Evans,152 Ms. Hardie, and Ms. Shipman
attended the November 14, 2023 IEP meeting.153 The special education teacher,
general education teacher, speech language pathologist (SLP), and occupational
therapist (OT) were excused from the meeting.154

59. Because the Student had not been enrolled in the District for at least 18
months, the IEP team based the Student’s present levels of educational performance
on the Student’s March 2022 |EP.155

60. In the period between March 2022 and October 2023, the Student
demonstrated the following behaviors at home:156

A lot of him jumping around, hitting himself in the head, hitting himself
in the legs, hitting himself in the ribs. . . He hit himself so hard in the
shoulder one time he gave himself a goose egg.

61. Based on the Student’s 2022 Evaluation, the IEP team determined that the
Student qualified for behavior management services.157 The IEP team also determined
the Student qualified for SDI in reading, writing, math, behavior, adaptive/self-help,
and social skills, and related services in communication and fine motor.158

150 T704.

151 D6 pp1-3.

152 Dr, Evans has a bachelor’s degree in social sciences and a master’s degree in integrating art into
curriculum. She has a doctoral degree in organizational leadership and special education. She has
teaching certificates in elementary education K-8, and special education K-12. Dr. Evans has a
certification in early childhood executive leadership. Since July 1, 2023, she has served as the District
assistant special education director. Prior to her current role, she taught special education for
approximately seven years. T41-42.

153 D6 p3.

154 D6 pp3, 5.

155 D6 pp11-14, 16-17.

156 TA78-479.

157 D6 p11.

158 DG p25.

Findings of Fact, Conclusions of Law, and Final Order Office of Administrative Hearings
Cause No. 2024-SE-0080 16201 E. Indiana Avenue, Suite 3000
Docket No. 06-2024-0SPI-02241 Spokane Valley, WA 99216

8612 - OSPI (253) 476-6888
Page 18 (206) 593-2200 FAX



62. According to the November 2023 IEP, the District would provide the Student
with the following services from November 14, 2023, through November 4, 2024:159

Services 11/14/2023 - 11/04/2024

Concurrent | Service(s) Service Provider for Monitor Frequency Location (setting) | Start Date End Date
Delivering Service
Related
Yes Communicati | Special Education SLP 10 Minutes / 1 Times Special Education | 11/14/2023|11/04/2024
on Teacher Monthly
Yes Fine Motor Special Education oT 10 Minutes / 1 Times Special Education | 11/14/2023|11/04/2024
Teacher Monthly
Special Education
Yes Reading Special Education Special 60 Minutes / 1 Times Special Education | 11/14/2023|11/04/2024
Teacher Education Weekly
Teacher
Yes Written Special Education Special 60 Minutes / 1 Times Special Education | 11/14/2023|11/04/2024
Expression Teacher Education Weekly
Teacher
Yes Math Special Education Special 60 Minutes / 1 Times Special Education | 11/14/2023|11/04/2024
Teacher Education Weekly
Teacher
Yes Adaptive/Self| Special Education Special 60 Minutes / 1 Times Special Education | 11/14/2023 | 11/04/2024
Help Teacher Education Weekly
Teacher
Yes Social Skills Special Education Special 60 Minutes / 1 Times Special Education | 11/14/2023|11/04/2024
Staff Education Weekly
Teacher
No Behavior Special Education Special 60 Minutes / 1 Times Special Education | 11/14/2023|11/04/2024
Teacher Education Weekly
Teacher
Total minutes per week of building instructional time available for
this student (excluding lunch): 1815 minutes per week
Total minutes per week student is served in a special education setting: 60 minutes per week
Percent of time in general education setting: 96.69% in General Education Setting

63. The IEP team determined in November 2023 that the Student’s LRE was a
private residential facility, finding that the Student160

will attended a residential behavior treatment center where he will
receive specially designed instruction. It is not known the amount of time
he will spend with non-disabled peers.

During the interim, [Student] will receive 1 hour a week (2 half hour
sessions) in-home instruction

64. According to Ms. Tucker, in November 2023 neither she, her team, nor the
Father were very familiar with what a residential treatment option meant.161

65. By PWN dated November 15, 2023, the District proposed that the Student be
placed in residential treatment and that the District remove the Student’s BIP because
the Student had not been attending a school in the District for 18 months.162 According

159 DG p25.

160 DG p26.

161 T705.

162 DG p28.
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to Dr. Evans, “we removed [the BIP] knowing that we are going to get to see him again,
and we could do another FBA and build a BIP, if necessary at that point.”163

66. In November 2023, the District considered placement at Eastmont High School
in the District.164 The District rejected this option due to “[c]loncern for escalating
[Student]’s self-harming behaviors - Safety.”165

67. According to the November 15, 2023 PWN, the IEP team did not make a
placement decision at the IEP meeting because the Father “requested more time to
think about the residential option, and investigate other options.”166

68. Dr. Evans recalled that at the time, the Father did not want the Student to be away
from home and had negative thoughts about what residential placement could be.167 Ms.
Tucker recalled that the Father “was not convinced that [residential placement] was the
best option for the Student at that time.”168 According to Dr. Evans, by the end of
November 2023, the Father had decided he was open to residential placement.169

69. Ms. Shipman was in favor of the District's recommendation for residential
placement for the Student.170 According to Ms. Shipman, learning that the District proposed
residential treatment “was a shock” to the Father and “he wasn’t pleased with the idea of
having the Student across the country.”171 She recalled that the Father “came around” to
the idea of residential placement for the Student around Christmas of 2023, after she had
multiple conversations with him and after he did some of his own research.172

70.  Patricia Meiners173 is a care giver and respite care provider for DDA.174 In fall
2023, she began providing respite care services to the Student and his Father.175 Ms.

163 797,

164 DG p28.
165 DG p28.
166 DG p28.
167 T45,

168 T663.

169 T52; T97.
170 T946,

171 7945,

172 T946-947.

173 Ms. Meiners has been in her current position since 2021. She has bachelor’s degrees in therapeutic
recreation and K-8 education. She has a special education endorsement. She taught special education
from 2000-2005 and from 2007 until she began her work with the DDA. T830-833.

174 T830.
1757830, 835, 863.
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Meiners first met the Student when he was four years old when she was a special
education teacher and the Student transitioned from preschool into her classroom.176

71. Ms. Meiners recalled that the Father initially did not agree to residential
treatment. 177 According to Ms. Meiners, “he was like, ‘No way. I’'m not sending my son
anywhere.’”178 After meeting with the IEP team in fall 2023, “reality kind of hit him . ..
[and] he came to grips with the Student needing something more that couldn’t be
provided [in the District].”179

72. Beginning on or about November 29, 2023, Mr. Kinsman and a paraeducator
began serving the Student outside of the school setting.180 Mr. Kinsman initially met
with the Student for 30 to 45 minutes once per week “as a first step to get to know the
Student and his behaviors.”181 The visits later increased to two 30-minute sessions
twice per week.182

73. The Student received services for reading, written expression, math,
adaptive/self-help, and social skills concurrently when served by the District in fall
2023.183 The District limited the Student’s services to 120 minutes per week based
on the District’s perception of the Student’s tolerance levels at the time, rather than
his educational needs.184 According to Mr. Kinsman, the Student did not have the
stamina to participate in 60 minutes of SDI in all areas each day.18% The Student did
not receive 60 minutes of behavior services once per week, as required by the
November 2023 IEP.186

176 T833.

177 7839.

178 T839.

179 T839-840.

180 D15 pp2-3;T50.
1817100, T166, T214.
182 T101-102.

183 79495,

184 TO5.,

185 T325.

186 T94-95.
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74. The District was on winter break from December 18, 2023, through January 1,
2024.187 The Father cancelled sessions scheduled with Mr. Kinsman on January 3,
2024, and January 10, 2024, due to illness.188

75. In the period of November 29, 2023, through January 13, 2024, the District
met with the Student three times.189

76. Mr. Kinsman did not work under the supervision of an SLP or OT from November
29, 2023 through January 13, 2024.190 According to Dr. Evans, the District did not
provide SLP services when it began serving the Student again in November 2023,
“because we did not know [the Student’s] behavior yet.”191

77. When he worked with the Student in-home in fall 2023, Mr. Kinsman focused
on building rapport, talking to the family, and getting to know the Student and his
needs.192 Mr. Kinsman worked on fine motor activities, like putting together flashlight
batteries, and did things like identifying community signs, to increase the Student’s
safety in the community.193

78.  Mr. Kinsman initially met with the Student at his home, but eventually met with
the Student at public parks when the weather was nice.194 Mr. Kinsman continued
working on building rapport with the Student and focused on “leisure play that would
be appropriate for the Student’s developmental capacity and help him be acclimated
to the community.”195

79. In an effort to find residential placement for the Student, the District reviewed
an OSPI list of approved residential placement options.196 The District called facilities
on the list to find out if they would consider the Student.197 According to Dr. Evans, the
District ran into “roadblocks” because of the Student's age and because of his

187 D16 p1l.

188 D16 pp3, 5.

189 D10 p36; T215
190 p27; 7218-219.
191 T101.

192 T167-168.

193 T167-168.

194 T168.

195 T168.

196 T98,

197 T98,
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“previous behaviors.”198 Ms. Tucker recalled that the Student’s age caused some
challenges because many of the residential facilities served either children under age
18 or served adults, and the Student was “right between childhood and adulthood.”199
The District was able to share “a couple” facilities with the Father.200

80. Ms. Shipman “went through everything that DDA can offer” in an attempt to
locate a DDA placement for the Student.201 After the Mother left the home, Ms.
Shipman submitted a “waiver request” for additional funding supports through DDA.202
Because of the Student’s age, it was difficult to find placement for him.203 Ms. Shipman
did not pursue supported living through the DDA because the District was moving
forward with residential placement for the Student.204

81. In a January 4, 2024 e-mail, Ms. Tucker let Mr. Kinsman know the District was
ready to start the application process for residential placement, but was working with
the father to arrange additional medical appointments for the Student.205

82. On or about January 13, 2024, the Student was admitted to the Wenatchee
Emergency Department for self-harming behaviors.206 The Father admitted the
Student to the hospital because his behaviors were “getting out of control” and “he
was hurting himself too bad.”207

83. The District participated in hospital care team meetings for the Student on
January 18, January 26, and February 2, 2024.208 These meetings included the Father,
the Student’s current medical providers, social workers, and his DDA
representative.209

84. In late January 2024, the Father informed the District that he was interested in
exploring Lakemary Center, a residential facility in Kansas, as a potential residential

108 TO8,

199 T669.

200 TG63.

201 T934.

202 T934.

203 T934-935.

204 T935.

205 D18 p4.

206 D15 p3; T435.

207 T480.

208 D15 pp3-8; T55-56, T671-673
209 D15 pp3-8; T55-56, T671-673
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placement for the Student.210 According to a January 26, 2024 email from Dr. Evans
to Ms. Tucker and other staff, the Father had signed a consent form allowing the
District to refer the Student for placement at Lakemary as soon as possible.211

85. The Student was released from the Wenatchee Hospital on or around February
6, 2024.212 The Student’s behaviors “started right back up” after leaving Wenatchee
Hospital.213

86. On or around February 9, 2024, the Student was admitted to the Seattle
Children's Hospital PBMU due to his self-injurious behavior.214 PBMU identified the
following target behaviors of the Student based on information gathered from the
Parent and through direct observation of the Student:215

Primary Target Behaviors:

1. Self-Injurious Behaviors: Hand to head hitting, object to head hitting,
head-banging, hitting other parts of body with open hand or closed fist.

Secondary Target Behaviors:

1. Physical Aggression: May include grabbing, hitting, pinching,
attempting to use the hands of others to hit himself, flailing limbs and
contacting others, head butting, biting.

2. Vomiting: Putting hands into mouth and inducing self-vomiting/ emesis.

87. While at the PBMU, the Student completed functional communication training
and worked on “thinning the schedule,” which is “delaying his access to reinforcement
and building up his tolerance for those delays when he’s denied access to
something.”216 He was asked to complete small activities or tasks during the waiting
intervals.217” The Student was218

210 T53-54,

211 P18,

212 D15 p11; TA35.
213 T481.

214 D7 p1; P21; T435.
215 D7 p1.

216 T889.

217 T890.

218 T890
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both increasing his ability to wait for a tangible, which had been a big
function of behaviors, and then also increasing compliance with
demands, which escape from demands had been another big function
of his self-injury and aggression at the time.

88. The staff supporting the Student at PBMU included two BCBAs, a supervising
psychologist, and several behavior technicians.219

89. PBMU conducted an FBA of the Student and developed a BIP (PBMU
FBA/BIP).220 The purpose of a PBMU FBA/BIP is to “give families, schools, community
a resource for what [PBMU has] evaluated and what [PBMU has] determined to be
effective in terms of strategies for supporting and decreasing severe behavior.”221

90. The PBMU FBA/BIP outlines protocols for responding when the Student exhibits
warning signs of SIB and aggressive behaviors and when he exhibits the behaviors.222
Caregivers are directed to have the following materials available when responding to
the Student’s SIB or aggressive behaviors: soft mats/pads to block self-injury; mats to
create partitions to limit roaming area; soft helmet for the Student; and a helmet for
caregiver.223

91. The PBMU FBA/BIP provided the following examples of triggers and warning
signs for the Student’s SIB: overstimulating environments, prolonged exposure to
aversive/loud sounds, removed preferred access to items/persons, increased pacing
and yelling behavior, vocalizations/whimpering, pressing hands against forehead, and
bouncing hard on chair.224 In response to warning signs, the FBA/BIP directed
caregivers to use prompt communication, offer [Student] the helmet, assess his basic
needs, assess the environment, and use a soft/calm tone when engaging with
[Student].225

92. In response to the Student’s SIB, the PBMU FBA/BIP directed caregivers to
provide the following: place vertical mats in the area as partitions; ensure that soft
helmet is on [Student]; provide redirection using incompatible activity; and require 60

219 T890.

220 D7
2217891,

222 D7 pp10-13.
223 D7 p10.

224 D7 pp10-11.
225 D7 pp10-11.
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seconds of calm using a visual timer before [Student] is allowed access to
reinforcement and the removal of his helmet.226

93. The PBMU FBA/BIP outlines the treatment protocol for responding to
aggressive behaviors exhibited by the Student, specifying that caregivers need to have
soft mats/pads to block self-injury; mats to create partitions to limit roaming; soft
helmet for the Student; and a helmet for the caregiver.227

94, The PBMU FBA/BIP does not specify that it is intended to be implemented only
in a hospital setting.2226 The PBMU FBA/BIP does not include a specific
recommendation about the Student’s academic placement.229

95.  On February 27, 2024, the District requested consent from the Parent to allow
a reevaluation of the Student.230 The reevaluation would be virtual and would address
the areas of medical-physical, communication, adaptive/self-help skills,
social/emotional, behavior management, and review of existing data.231 The
reevaluation was requested by Seattle Children’s Hospital to provide a thorough
evaluation of the Student’s present levels.232

96. The District participated in additional hospital care team meetings for the
Student on February 27, 2024, March 5, 2024, March 12, 2024, and March 19,
2024.233

97. At the care team meeting on February 27, 2024, Seattle Children’s Hospital
reported to the District that the Student exhibited the following behaviors: “head
banging resulting in goose-egg and lacerations to the skin” and “face and leg
slapping.”234 At the March 12, 2024 care team meeting, the hospital informed the
District that the Student was restrained on March 6, 2024, for “head banging.”235 The

226 D7 p11.

227 D7pp11-13.

228 D7; T790.

229 D7.

230 D8 p2.

231 D8 p3.

232 D8 p3; D15 pp.16-17

233 D15 ppl7, 19, 20, 24; 162, T64, T674-677.
234 D15 ppl6-17.

235 D15 p20.
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hospital reported at a care team meeting on March 19, 2024, that the Student was
restrained 26 times during his first week and four times since then.236

98. On adate not reflected in the record, but in or around the time the Student was
in Seattle Children’s Hospital, the Father learned about Bancroft, a residential facility
in New Jersey with educational supports.237 The Father found Bancroft through his own
research.238 The Father signed release forms to allow the District to investigate
Bancroft as a residential option for the Student.23°

99. By email dated February 28, 2024, Shannon Duran, Admissions Coordinator
with Bancroft, asked the District and the Student’s family to participate in a virtual
screening to determine if Student would be appropriate for the program at Bancroft.240
Bancroft representatives met with the Student virtually on March 19, 2024.241

100. The District participated in a Seattle Children’s Hospital discharge meeting for
the Student on March 19, 2024 .242

101. Seattle Children's Hospital discharged the Student on March 20, 2024.243
According to the Father, the Student was discharged because he was medically stable
and because the hospital was under the impression that the Student would be going
to a residential facility.244

102. After the Student’s release from Seattle Children’s Hospital, the Father did not
find the Student’s behavior at home to be different than it had been before the
hospitalization.245 The Student’s behavior “was okay for a few days, but it kind of just
went back to . . . where it was.”246 The Father witnessed the same issues he had with
the Student for many years, including SIB.247

236 D15 p22.

237 T478.

238 T478.

239 T478.

240 D15 p18; T62, T64.

241 D15 p21

242 D15 p24; T66.

243 D15 p24.

244 T450.

245 T440.

246 TA82.

247 T440.
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103. After the Student’s release from Seattle Children’s Hospital, Ms. Shipman did
not witness a change in his behaviors.248 According to Ms. Shipman, “[the behaviors]
were pretty much the same - like he had never gone in at all.”249

104. On March 25, 2024, the District informed the Father that Lakemary Center
would not accept the Student because the Student’s size, “coupled with behavior
presentation, create a safety issue beyond Lakemary’s capacity to manage.”2%0 The
District had not yet received a decision from Bancroft and acknowledged at the time
that it needed “to look at other options.” The District asked the Father to look at
Adelbrook, a residential facility in Connecticut, and asked him to provide the District
with written permission if he wished to explore it as an option for the Student.251

105. By notice dated March 13, 2024, the District invited the Parent, the special
education teacher, and the school psychologist to participate in a meeting on March
22, 2024, to review evaluation reports, consider transitional services, and review
educational progress.252

106. Some members of the IEP team met on March 22, 2024, including the
Parent.253 The IEP team created a draft IEP, but did not issue a PWN after the
meeting.254 According to the draft IEP, in March 2024, the IEP team agreed that
residential placement was the proper placement for the Student.255

107. In March 2024, the IEP team decided to resume in-home services for the
Student on April 8, 2024, after spring break.256 Ms. Tucker believed the Student came
out of Seattle Children’s Hospital “very, very much stabilized.”257

108. Mr. Bills, school psychologist, performed the District evaluation of the Student
over the following dates: March 11, 2024, March 14, 2024, and March 26, 2024

248 T952,

249 T952,

250 D15 p25.

251 D15 p25.

252 D8

253 P22 p3; T122-123; T435.
254 p22: T128; T155.

256 P22 p23; T127.

256 D16 p1; T680.

257 T680.
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(March 2024 Evaluation).258 Mr. Bills went to the Student’s home once and spent
between an hour and a half and two hours with the Student in his home.259

109. On March 25, 2024, the Father attempted twice to bring the Student to
Eastmont High School to participate in testing with Mr. Bills.260 According to Mr. Bills,
“[Father] said that both times they pulled into the parking lot that [Student] got really
agitated. [Father] thinks he has bad memories of the building.”261

110. Mr. Bills was not able to do any formal testing with the Student and relied on
his observations of the Student to gather information for the March 2024
Evaluation.262

111. Mr. Bills attempted twice to assess the Student’s cognitive abilities with the
Wechsler Nonverbal Scale of Ability (WNV).263 Because he was not able to fully
administer the WNV, Mr. Bills believed the test results underestimated the Student’s
skills.264

112. The Student’s WNV scale results were provided as follows:265

T-Score Percentile Confidence Classification
/Standard Interval
Score

Matrices 10 <0.1

Coding 10 <0.1

Object Assembly - - - -
Recognition - - - -
Spatial Span 13 <0.1

Picture Arrangement 17 <0.1

Full Scale* 30 <0.1 30-43 Extremely

Low

*This is a standard score with a mean of 100 and a standard deviation of 15.
The rest are t-scores with a mean of 50 and a standard deviation of 10.

258 D8 p6, pp9-14.

259 T573.

260 p24,

261 P24,

262 T562.563.

263 D8 p10.

264 D8 p10.

265 D8 p11.
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113. Mr. Bills evaluated the Student’s adaptive/self-help skills.266 He observed the
Student cook and use the restroom on his own.267 The Father told Mr. Bills that the
Student dresses himself.268

114. To evaluate adaptive/self-help skills, Mr. Bills referred to the results of an
adaptive skills test completed in Fall 2020 and the results of a past Adaptive Behavior
Assessment System-3rd ed (ABAS 3) that was administered by the Student’s Mother
and a teacher.26® The adaptive skills test and the ABAS 3 “both had a Global Adaptive
Standard Score of 48, which is in the ‘Extremely Low’ range of functioning” for the
Student’s age.270

115. To evaluate the Student in the areas of medical-physical, behavior
management, and social skills, Mr. Bills relied on information provided in the PBMU
FBA/BIP.271

116. The March 2024 Evaluation found that the Student remained eligible for
special education services under the disability category of autism, noting that, “[ilt's
clear that without continued Special Educational services, that [the Student] is at great
risk of school failure.”272 The March 2024 Evaluation recommended SDI in the areas
of adaptive/self-help, behavior, math, reading, written expression, and social skills.273

117. After the meeting to review the reevaluation of the Student, the District issued
a PWN dated March 27, 2024.274 Through the March 27, 2024 PWN, the District
proposed continuing special education services for the Student under the autism
category and continuing the Student’s placement, which, according to the PWN dated
November 15, 2023, was proposed residential placement.275

118. By email dated March 26, 2024, Shannon Duran with Bancroft informed the
District that Bancroft accepted the Student to its program, pending bed availability.276

266 D8 p12.

267 D8 p12.

268 D8 p12.

269 D8 pl2.

270 D8 p12.

271 D8 p9, p13.

272 D8 p6.

273 D8 p7.

274 D8 p15.

275 D8; pl5; D6 p28.

276 P25 p2.
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Ms. Duran let the District know that the Student’s health insurance would need to be
sorted out before offering an admission date, as the facility did not accept the
Student’s current health insurer.277

119. By email dated March 26, 2024, Dr. Evans wrote to Ms. Tucker, the Father, Ms.
Shipman, and Mr. Bills to help coordinate the Student’s placement at Bancroft.278 She
advised the Father that they would need to notify Bancroft if they accept placement,
noting that, “Once a bed comes available we may only have 2 weeks. Missing a
placement can put us back months or even a year.279

120. By email dated March 29, 2024, Ms. Duran confirmed with the District that the
Father accepted the placement at Bancroft and that he was applying for Supplemental
Security Income (SSI) benefits to solve the insurance issue, as well as seeking a
guardianship of the Student.280

121. OT Kathryn MacCallum28? originally met the Student in or around 2012 when
the Student was in elementary school.282 Ms. MacCallum began working with the
Student again at the end of April 2024.283

122. In an email from Ms. Tucker dated April 29, 2024, sent to OT Ms. MacCallum,
Dr. Evans, and Mr. Kinsman, Ms. Tucker informed the team that beginning April 30,
2024, SLP Kelley Norrell284 would be observing the team’s interactions with the
Student.285 Ms. Tucker wrote that, “our hope is we can update [Student]’s

277 P25 p2.
278 D15 pp26-27.
279 D15 pp26-27.
280 P25 p1.

281 Ms. MacCallum has a bachelor’s degree in fine arts and a master’s degree in occupational therapy.
She holds a medical license and a school-based license in occupational therapy. She worked for the
Districtas an OT from 2012 to 2014. From 2014 to 2017, she practiced in a pediatric outpatient setting.
She rejoined the District in 2017. T359-360.

282 T360.
283 T361.

284 Ms. Norrell obtained a bachelor’s degree in public relations in 1991. After working in the private
sector, she earned her SLP assistant license and worked for eight years as an SLPA. She earned a
master’s degree in 2021 and has been a board certified SLP since 2022. She is the District SLP serving
three District secondary schools. T402-403.

285 P27,
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communication goals so they are applicable and relevant to his current situation and
learning.”286

123. Also in her April 29, 2024 email, Ms. Tucker asked her staff to schedule a
meeting with the District members of the Student’s IEP team, writing,287

I would also like for us to schedule a Team meeting in the coming weeks
to revisit [Student]'s IEP now that he is out of the hospital and making
consistent gains. Prior to the full IEP Team meeting, it would be great if
we could meet as an Eastmont Team to make sure we are all on the
same page and have a DRAFT plan for moving forward prior to the larger
Team meeting.

124. Prior to Ms. Norrell joining the Student’s team, the Student had communication
services on his IEP, but Mr. Kinsman delivered the communication instruction.288 Mr.
Kinsman did not work under the supervision of an SLP prior to Ms. Norrell joining the
team at the end of April 2024.289 There is no evidence in the record of an OT working
with the Student prior to Ms. MacCallum joining the Student’s team in April 2024.

125. During the time the Student was in Seattle Children’s Hospital, the District still
considered residential placement “a good option for him.”290 Ms. Tucker estimated
that she changed her personal opinion about residential placement for the Student at
the end of April 2024, after the SLP and OT joined the team.291 Ms. Tucker described
the Student at that time as “directable” and “much more regulated.”292 Ms. Tucker did
not point to any data collected by the District between April 8, 2024, and the end of
April 2024, when she changed her opinion.

126. According to Ms. Tucker, the District communicated with the Father about how
the Student was doing at home after his release from Seattle Children’s Hospital.293
Ms. Tucker recalled that,294

286 P27,

287 P27,

288 T404.

289 P27; T218-219, T256.
290 T714-715.

201 T7109.

202 T7109.

293 719-720.

294 719-720.
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[t]he team was communicating with dad. | did not personally collect any
official, like, formal data. But with Cody and Katie and Kelly and Marla
and my conversations with dad, we were feeling like he was doing much
better at home as well. There was still concerns, and dad did share
concerns with us. But we were all feeling that the Student had come out
of Children's much more regulated and much more directable. We were
able to work with him and find success.

127. In the period between April 8, 2024, and June 4, 2024, the District provided
services to the Student beginning with 30-minute sessions twice per week outside the
school environment.295 According to Dr. Evans, the District wanted to start services
slowly to learn the Student's preferred activities and build a rapport with the
Student.296

128. The Student’s 30-minute sessions in spring 2024 initially took place at a park,
and later in a classroom at Eastmont Junior High School.297 The District eventually
increased the sessions to 45 minutes twice per week.298 The record does not show
when this change in duration of the meetings took place. The sessions took place
outside of normal school hours.299 |In the period between April 8, 2024, and June 4,
2024, the Student did not have access to high school-aged peers.300

129. When the District had sessions with the Student at a park, Mr. Kinsman flew a
kite with the Student, played with bubbles, with a ball, and with a parachute.301 Mr.
Kinsman would walk around the park with the Student and point out vocabulary
words.302 Dr. Evans considered these activities part of the SDI provided to the
Student.303 Dr. Evans, acknowledged that the activities may sound “loosey-goosey,”
but she believed they were spending “intentional time” with the Student. 304

130. From April 8, 2024, through June 4, 2024, the Student received 60 minutes
per week of SDI in social skills and behavior, but he did not receive SDI in reading,

295 D15 p28; T66-67.
296 T67, T114.

207 T110-111, T351.
298 DY p5.

209 T111.

300 T113.

301 T114.

302 7114

3037113,

304 T125-126.
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writing, math, and adaptive/self-help.305 Mr. Kinsman believed that the Student
needed much more than 60 minutes per week in SDI in spring 2024.306

131. Beginning at the end of April, 2024, SLP Ms. Norrell delivered services in
communication to the Student once per week as part of his 45 minute sessions.307
During that 45 minute period, she worked with Mr. Kinsman, OT Ms. MacCallum, and
Dr. Evans to provide services as a team.308

132. Dr. Tucker does not believe a program of 45 minutes twice a week was
appropriate for the Student at that time.309 According to Dr. Tucker,310

the Student went from a 24/7 inpatient hospital unit where he received
supervision, the intervention that he needed, medically, behaviorally,
and showed progress that was documented here, and then he goes
home and has a total of 90 minutes a week. There's no comparison
there.

* k%

If 45 minutes in the home is all that a student can tolerate, if | were in
charge of that program, | would be looking at some sort of educational
placement where he could receive more intensive services for longer
amounts of time.

May 2024 Assessment Revision, May 2024 IEP, BIP, Emergency Response Protocol
(ERP), and Extended School Year Services (ESY) IEP

133. On May 7, 2024, the Father provided consent for the District to assess the
Student in the areas of fine-motor and communication (May 2024 Assessment
Revision).311

134. On May 21, 2024, Ms. Norrell assessed the Student’s communication skills.312
Ms. Norrell performed a file review of the Student, observed him, and gathered

305T223-224.

306 T226.

307 T424.

308 T428.

309 T793.

310 7793, 794-795.

311 DY,

312 D9 pp5-9.
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information from the Father, Mr. Kinsman, Dr. Evans, and Ms. Tucker.313 Ms. Norrell
also administered the Functional Communication Profile-Revised (FCP-R) to the
Student.314 She chose to use the FCP-R (rather than the Communication Matrix),
because it is more involved and covers a wider range of communication skills used by
complex communicators like the Student.315

135. Ms. Norrell observed that the Student presented with complex communication
needs, communicated through simple verbal utterances and nonverbal language,
benefited from known communication partners, and demonstrated some nonverbal
behaviors that minimally impacted his ability to communicate.316

136. Ms. Norrell found the Student had the following levels of communication
impairment:317

Category Level of Impairment

Sensory and Motor Severe

Attentiveness Severe

Receptive Language Severe

Expressive Language Severe

Pragmatic/Social Language Severe

Speech Moderate

Voice Mild

Oral Unable to Assess

Fluency None Observed

Non-Oral Communication None Observed
313 T405-4086.
314 D9 pp5-6.
315 D9 p6; T406.
316 D9 p6.
317 D9 pp6-7.
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137. To perform a file review of the Student, Ms. Norrell reviewed the PBMU FBA/BIP
and some of the Student’s previous District records.318

138. Based on her assessment of the Student, Ms. Norrell’'s diagnostic impression
was that the Student's “expressive and receptive language abilities are below
expectations and he demonstrated difficulty in his ability to use and understand
language in various tasks.”319

139. Ms. Norrell determined the Student required specialized instruction and related
services for expressive language, receptive language, and for speech language
impairment in a special education classroom.320

140. To deliver indirect SLP services, Ms. Norrell discussed the Student’s needs with
his team once per week. They worked on a schedule for the Student and discussed
problem solving for when the Student became frustrated.321

141. According to Ms. Norrell, functional communication is important for a complex
communicator like the Student to ensure his safety.322

Can he provide his information if he is lost in the community? That would
be like dad's name and number. Can he let us know if he's in pain or
hurt? Can he tell us what he needs if he's hungry? Those kinds of things
are important for functional communication.

142. OT Kathryn MacCallum assessed the Student’s fine-motor skills as part of the
May 2024 Assessment Revision.323 Ms. MacCallum used the School Function
Assessment (SFA) Part 1l Activity Performance questionnaire, parent interview, non-
standardized testing, and a review of records including past fine-motor performance,
goals, and treatment.324 For the parent interview, Ms. MacCallum asked the Father
questions about the Student’s performance level in an effort to get a baseline to be
able to develop goals for the Student.325 To assess the Student’s fine-motor tasks and

318 T407.

319 D9 p8.

320 D9 p8.

321 T413-414.

322 T416.

323 D9 pp9-13.

324 D9 p9.

325 T363.
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routines and transitions, Ms. MacCallum documented the Student’s skills based on
clinical data and her clinical observations, as well as referencing the PBMU FBA/BIP.326

143. Ms. MacCallum determined the Student demonstrated a significant fine-motor
deficit and recommended special education related services in fine-motor based on
the Student’s performance and results of her standardized and non-standardized
evaluation.327” She determined the Student would benefit from additional support with
written work, with the computer used for assistive technology, as well as some areas
of independence such as manipulating items, personal hygiene, eating and
drinking.328

144. Ms. MacCallum recommended the Student receive “supplementary aids and
supports of indirect occupational therapy” because she felt “it was significant that
everyone that worked with the Student, paras and teacher, again, helped with the
carryover of those skills.”329

145. The May 2024 Assessment Revision made the following recommendations to
the IEP team:330

1. Special Education services including specially designed instruction:

SDI Area Assessed Description
Adaptive/Self Help Adaptive/Self-Help Skills There is an on-going need for Specially
Designed Instruction in this area.
Behavior Behavior Management There is an on-going need for Specially

Designed Instruction in this area.

SDI Area Assessed Description

Math Academic There is an on-going need for Specially
Designed Instruction in this area.

Reading Academic There is an on-going need for Specially
Designed Instruction in this area.

Written Expression Academic There is an on-going need for Specially
Designed Instruction in this area.

Social Skills Social Skills There is an on-going need for Specially

Designed Instruction in this area.

2. Related services:

Fine Motor
Communication

3. Supplementary Aids and Services, Program Modifications, Supports for School
Personnel:

326 T366.

327 D9 p13.

328 T366.

329 T367.

330 DY pp13-14.
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Indirect Occupational Therapy
Indirect Speech/Language Therapy

146. In her review of the May 2024 Assessment Revision, Dr. Tucker did not see
anything in the document that indicated to her that the Student no longer required
residential treatment.331

147. The IEP team did not add any new assessment data related to behavior during
spring 2024.332 According to Ms. Tucker, the team was only focused on
communication and fine motor skills in late April and May.333

148. By notice dated May 21, 2024, the District invited the Parent and the Student
to participate in an IEP meeting on May 24, 2024, to review findings of the May 2024
Assessment Revision, develop extended school year services, review the current IEP,
determine placement, and discuss the BIP.334

149. Prior to the May 24, 2024 IEP team meeting, Dr. Evans participated in
“informal” pre-meeting discussions about the District’s ability to serve the Student.335
Dr. Evans met with Mr. Kinsman, Ms. Norrell, and Ms. MacCallum to discuss whether
they could serve the Student. According to Dr. Evans, she and the others “were feeling
really great that we could [serve him] and wanted to pursue serving him more
minutes.”336

150. On May 23, 2024, Dr. Evans prepared an agenda for the May 24, 2024 |EP
meeting (Agenda).337 The Agenda included the following language:338

3. IEP - Cody
a. Minutes for the rest of the school year
b. Minutes for ESY
c. Placement for Fall

Eastmont can serve [Student]:

3317792,

3327724,

3337724,

334 D10.

335 T135.

336 T135.

337 D20; T71-72; T136-137.

338 D20 p2.
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1. Changes in [Student]’s ability to self-regulate improved after Children’s
Hospital stay
a. Success factors of [Seattle Children’s Hospital]
i. Consistent schedule
ii. Medication
iii. FBA and BIP plan

151. At the time she prepared the Agenda on May 23, 2024, it was the opinion of
Dr. Evans that the Student’s placement should be in the District.339

152. Onthe morning of May 23, 2024, Dr. Evans emailed the Agenda to Ms. Tucker,
Mr. Kinsman, Ms. MacCallum, and Ms. Norrell.340 Dr. Evans did not send a copy of the
Agenda to the Father prior to the May 24, 2024 IEP meeting.341 Copies of the Agenda
were available “on the table” at the May 24, 2024 IEP meeting.342

153. On the afternoon of May 23, 2024, School Psychologist Mr. Bills received a
telephone call from Ms. Tucker, informing him he should attend the Student’s IEP team
meeting the next morning.343 Ms. Tucker told Mr. Bills that, “the District was going to
recommend that the Student not go to treatment now and that the District can serve
his needs.”344 According to Mr. Bills, “I was like, ‘Well what are you talking about?’ and
so | expressed my concerns. That was very much worrying me and [l had] one of those
sleepless nights.”345

154. Mr. Bills described a call he made to Ms. Tucker on the morning of May 24,
2024:346

| went early, and | called Katie and | told her that | would come to the
meeting still, but that when asked directly | was going to say that |
disagreed and couldn't support that decision. And Katie told me that she
was going to excuse me from the meeting, that | didn't need to be there.

339 T137.

340 D20 p1; T136.

341 7137.

342 T726.

343 T560, T682.

344 T560.

345 T560.

346 T560.
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155. On the morning of May 24, 2024, Mr. Bills informed his supervisor, the
Eastmont High School Assistant Principal, Stacia Hardie, of his conversation with Ms.
Tucker.347 Mr. Bills recalled that both Ms. Hardie and the high school’s principal were
present.348 Mr. Bills believed that Ms. Hardie shared his concerns about the proposed
change in the Student’s placement.349

156. As part of her role as assistant principal at Eastmont High School, Ms. Hardie
manages the special education department.350 Ms. Hardie oversees the special
education department staff, evaluates them, and works with them to align and plan
curriculum.351 She is responsible for helping to schedule the special education
students into classes and assigning paraeducators to work with the students.352

157. Ms. Hardie recalled that Mr. Bills came to her office the morning of May 24,
2024, and he told her and the principal that “It has been nice working with you guys. |
may get fired today.”3%3 Mr. Bills told Ms. Hardie that he was going to an IEP meeting
and, if asked, he would recommend that the Student be served in residential
placement.354 Ms. Hardie suggested to Mr. Bills that he “make contact ahead of time
and see if they still want you at the meeting.”355 Ms. Hardie recalled that Mr. Bills left
her office, then returned and reported that he had been “uninvited to the meeting.”356
She did not know who “uninvited” Mr. Bills.357

158. Based on what she believed was the District’s “inability to serve the Student
and keep him safe,” Ms. Hardie agreed with Mr. Bills’ opinion that the Student required
residential placement.358

347 T560.

348 T560-561.

349 T560-561.

350 T1138.

351 71138.

352T1138-1139.

353T1146.

354 T1146.

355 T1146.

356 T1146-1147.

357 T1147.

358 T1147.
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159. Ms. Hardie did not work with or observe the Student during the 2023-2024 or
2024-2025 school years.359

160. It was not typical for Mr. Bills to be excused from an IEP meeting if he had a
dissenting opinion.360 Prior to May 2024, it had never happened to him during the 32
years he worked for the District.361

161. Accordingto Ms. Tucker, Mr. Bills told her on the morning of May 24, 2024, that
he had met with the assistant principal and the principal and that “he was just not
feeling comfortable attending the meeting.” 362 Ms. Tucker reported that she told Mr.
Bills she would excuse him if he was not comfortable.363

162. In May 2024, Mr. Bills did not gather new behavior data on the Student, report
new evaluation results on the Student, or change his position regarding residential
placement for the Student.364 According to Mr. Bills,365

| didn't know how we would be able to meet his behavioral, academic,
and communication needs if we had never been able to do it in the past.
| didn't understand what had changed that we would now be able to.

163. Mr. Bills has not had any involvement in the Student’s education since he
evaluated the Student in March 2024.366 Mr. Bills did not observe the Student
receiving services in the District during the Spring 2024, ESY 2024, or the Fall
2024.367

164. Having considered all of the testimony and observed the witnesses testify, | find
Mr. Bills’ testimony regarding the reason he did not attend the IEP meeting on May 24,
2024, to be more credible than Ms. Tucker’s. In addition to being consistent and
earnest, Mr. Bills’ testimony was supported by credible testimony from Ms. Hardie, who
echoed his description of events on the morning of May 24, 2024.368 Mr. Bills is retired

359 T1149.

360 T568.

361 TH68.
362T682.

363 T683.

364 T567.

365 T569.

366 T569, T575.
367 T575.

368 T1146-1147.
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after working as a psychologist in the District for 32 years; he has no apparent
motivation to mischaracterize his conversations with Ms. Tucker.

165. Based on the above, it is found that Ms. Tucker told Mr. Bills not to attend the
May 24, 2024 IEP meeting after he informed her that he would not support the
District’s decision to change the Student’s placement.

166. On May 24, 2024, the following individuals attended an IEP meeting to review
the Student’s May 2024 Assessment Revision and develop the Student’s IEP (May
2024 IEP): Mr. Kinsman; SLP Ms. Norrell; the Parent; transition specialist Tina Gorman;
OT Ms. MacCallum; assistant special education director Dr. Evans; DDA representative
Ms. Shipman (attended virtually); and principal Ella Alailma-Daley.36® School
psychologist Mike Bills was marked as “excused” from the May 24, 2024 meeting due
to a “conflict.”370

167. The lEPteam determined the Student required the following “extras” to manage
his behavior:371

[A]ldditional 2:1 adult support for safety while accessing reading content.
In addition to special education services [Student] needs the following
accommodations to experience success in his writing goal: allow breaks,
alternative seating options, arranged environment for expectations,
access to designated area with limited stimuli, first/then board, iPad
with functional communication system, rewarded compliance, soft
helmet, soft mats for blocking of self injurious behavior, detailed visual
schedules, scheduled free-play time, visual choice wheel, and visual
supports. Staff serving [Student] are equipped with training in Safety
Care and Ukeru pads.

168. According to Dr. Evans, Safety Care is a ten-module course for staff members
addressing de-escalation, understanding antecedents, and co-regulating with
students.372 Ukeru is a similar course, applying an all-hands-off approach using pads
to support students and staff until a student is regulated.373 Any staff, including

369 D9 ppl5-16.
370 D10 p7, p39.

371 D10 p13.

372 774,

373 T75.
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paraeducators, that interacted physically with the Student received training in these
safety courses.374

169. The IEP team required two-to-one support for the Student based on his history
of SIB.375

170. According to the Student’s present levels in the May 2024 IEP, the Student
engaged in SIB at school and at home, could not count to ten independently, could
read/identify his and the Father’'s name, address, and phone number 50% of the time,
and could not write his name.376 When transitioning from one activity to another, the
Student demonstrated the ability to follow his daily routine and schedule with 0%
frequency.377

171. The IEP team set the following behavior goal for the Student in the May 2024
IEP:378

By 06/04/2025, when given accommodations when transitioning to a
new location or setting [Student] will demonstrate the ability to follow
his daily routine and schedule (visual supports, visual schedules, etc)
improving self-management and behavioral skills from 0% of
opportunities to 50% of opportunities as measured by staff observation
and data

172. The IEP team set the following math goal for the Student in the May 2024
IEP:379

By 06/04/2025, when given a budget and a shopping list [Student] will
use the next dollar up strategy to make a purchase without overpaying
improving mathematical problem solving skills and independence from
0% to 40% accuracy as measured by teacher created assessment, staff
observation, and data collection.

374 T75.

375 T171.

376 D10 pp12-15,

377 D10 p12.

378 D10 p13.

379 D10 pl4.
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173.
|EP:380

174.

The IEP team set the following reading goal for the Student in the May 2024

By 06/04/2025, when given accommodations and a list of three or
more items [Student] will find and select two out of the three items
improving reading comprehension skills in a shopping scenario from 0%
to 60% accuracy as measured by teacher created assessment, staff
observation, and data collection.

The IEP team set the following written expression goal for the Student in the

May 2024 |EP:381

By 06/04/2025, when given chromebook and accommodations,
[Student] will press 1-key commands on keyboard as requested with
minimal assistance from maximum assistance improving fine motor
skills from 0% accuracy (0/5 trials) to 80% accuracy (4/5 trials) as
measured by OT data and clinical observation.

175. The IEP team set the following communication goal for the Student in the May

2024 |EP:382
By 06/04/2025, when given an opportunity to engage with others
[Student] will demonstrate all four reasons to communicate (refuse,
obtain, social, information) using functional communication skills (ex:
verbal, behavioral, gestures, the use of technology, etc) improving
functional communication from 2 of 4 reasons (refuse, obtain) to 4 of 4
reasons (refuse, obtain, social, information) as measured by data and
observation.

176. The IEP team set the following fine-motor goal for the Student in the May 2024

IEP:383
By 06/04/2025, when given chromebook and accommodations,
[Student] will navigate pointer with trackpad to click and drag with
minimal assistance from maximum assistance improving fine motor

380 D10 p15.

381 D10 p16.

382 D10 ppl7-18.

383 D10 p19.
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skills from O/5 trials to 4/5 trials as measured by OT data and clinical
observation.

177. Ms. MacCallum developed the fine-motor goal for the Student.384 She focused
on use of the Chromebook because she believed the Student would benefit from the
use of assistive technology.385 She worked on getting him to understand what button
correlated to what actions to start, and “the big picture goal is that he was able to
access academic materials through the Chromebook as well.”386

178. The IEP team set the following adaptive/self-help skills goal for the Student in
the May 2024 IEP:387

By 06/04/2025, when given accommodations after asked to do a non-
preferred activity [Student] will demonstrate the ability to use his visual
schedule to transition within his routine improving adaptive skills from
0% of opportunities to 50% of opportunities as measured by staff
observation and data.

179. The IEP team set the following social skills goal for the Student in the May 2024
IEP:388

By 06/04/2025, when given accommodations after requesting
unavailable item/activity [Student] will demonstrate the ability to choose
from two or more items or activities using functional communication
skills (ex: verbal, low tech choice board, [augmentative and alternative
communication] on iPad, etc) improving social skills from 0% of
opportunities to 50% of opportunities as measured by staff data and
observation.

180. The May 2024 IEP service matrix provided for the following special education
and related services for the Student from June 5, 2024, through August 27, 2024389

384 T369.

385 T369.

386 T370.

387 D10 p20.

388 D10 p21.

389 D10 p30.
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Services 06/05/2024 - 08/27/2024

Concurrent | Service(s) | Service Provider for | Monitor Frequency Location (setting) | Start Date End Date
Delivering Service
Related
No Communicati SLP SLP 30 Minutes / 1 Times Special Education | 06/05/2024 | 08/27/2024
on Weekly
No Fine Motor oT oT 20 Minutes lﬁl 1 Times | Special Education | 06/05/2024 | 08/27/2024
Weekly
Special Education
Yes Written Special Education Special 10 Minutes / 1 Times Special Education | 06/05/2024 | 08/27/2024
Expression Teacher Education Weekly
Teacher
Yes Math Special Education Special 10 Minutes / 1 Times | Special Education | 06/05/2024 | 08/27/2024
Teacher Education Weekly
Teacher
Yes Adaptive/Self| Special Education Special 10 Minutes / 1 Times Special Education | 06/05/2024 | 08/27/2024
Help Teacher Education Weekly
Teacher
Yes Social Skills Special Education Special 10 Minutes / 1 Times Special Education | 06/05/2024 | 08/27/2024
Teacher Education Weekly
Teacher
No Behavior Special Education Special 70 Minutes / 1 Times Special Education | 06/05/2024 | 08/27/2024
Teacher Education Weekly
Teacher
No Reading Special Education Special 60 Minutes / 1 Times | Special Education | 06/05/2024 | 08/27/2024
Teacher Education Daily
Teacher
Yes Reading Special Education Special 10 Minutes / 1 Times | Special Education | 06/05/2024 | 08/27/2024
Teacher Education Weekly
Teacher
No Written Special Education Special 60 Minutes / 1 Times | Special Education | 06/05/2024 | 08/27/2024
Expression Teacher Education Daily
Teacher
No Math Special Education Special 60 Minutes / 1 Times Special Education | 06/05/2024 | 08/27/2024
Teacher Education Daily
Teacher
No Adaptive/Self| Special Education Special 60 Minutes / 1 Times Special Education | 06/05/2024 | 08/27/2024
Help Teacher Education Daily
Teacher
No Social Skills Special Education Special 60 Minutes / 1 Times | Special Education | 06/05/2024 | 08/27/2024
Staff Education Daily
Teacher
No Behavior Special Education Special 53 Minutes / 1 Times Special Education | 06/05/2024 | 08/27/2024
Teacher Education Daily
Teacher
Total minutes per week of building instructional time available for
this student (excluding lunch): 120 minutes per week
Total minutes per week student is served in a special education setting: 1885 minutes per week
Percent of time in general education setting: -1470.83% in General Education Setting

181. The May 2024 IEP matrix included errors (showing -1470.83% in general
education and a full-day schedule of SDI) because of incorrect selections made on a
drop down menu when the IEP was generated.390 As is addressed below, the IEP team
developed an IEP in August 2024, in part to correct these errors retrospectively.391 A
September 6, 2024 PWN noted that IEPOnline (used to generate the IEP) did not allow
the team to provide a corrected matrix for May 2024.392 Therefore, the PWN provided
the following summary of services the Student would receive under the June 5, 2024
to August 27, 2024 service matrix: 120 minutes of SDI per week, consisting of 70
minutes of behavior services with the special education teacher once per week, and
10 minutes each in written expression, math, adaptive/self-help, social skills, and
reading each week, concurrently. The Student was also to receive related services of

390 T76-77.

391 P38 p34.

392 P38 p34.
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communication, 30 minutes per week with an SLP, and fine motor, 20 minutes per

week with an OT. 393

182. Under the May 2024 IEP, the Student was to receive the following
supplementary aids and services from June 5, 2024, through August 27, 2024, and
from August 28, 2024, through June 4, 2025:3%

Concurrent | Service(s) Service Provider for Monitor
Delivering Service

Frequency

Location (setting) | Start Date End Date

uage Therapy|

No Transportatio Paraeducator Special 15 Minutes / 2 Times Special Education | 06/05/2024 | 08/27/2024
n Aid Education Daily
Teacher
No 1:1 Dedicated Dedicated 1:1 Special 363 Minutes / 5 Times | Special Education | 06/05/2024 | 08/27/2024
Paraeducator Paraeducator Education Weekly
Teacher
No Indirect oT oT 15 Minutes / 1 Times Special Education | 06/05/2024 | 08/27/2024
Occupational Monthly
Therapy
No Indirect SLP SLP 15 Minutes / 1 Times Special Education | 06/05/2024 | 08/27/2024
Speech/Lang Monthly
uage Therapy)
No Transportatio Paraeducator Special 15 Minutes / 2 Times | Special Education | 08/28/2024 | 06/04/2025
n Aid Education Daily
Teacher
No 1:1 Dedicated Dedicated 1:1 Special 363 Minutes / 5 Times | Special Education | 08/28/2024 | 06/04/2025
Paraeducator Paraeducator Education Weekly
Teacher
No Indirect oT oT 15 Minutes / 1 Times Special Education | 08/28/2024 | 06/04/2025
Occupational Monthly
Therapy
No Indirect SLP SLP 15 Minutes / 1 Times Special Education | 08/28/2024 | 06/04/2025
Speech/Lang Monthly

183. From June 5, 2024, through August 27, 2024, and from August 28, 2024,
through June 4, 2025, the IEP team determined that the LRE placement option for the
Student was 0% to 39% in general education and that the Student would receive
services at Eastmont Junior High School in the District.395

184. By PWN dated May 24, 2024, the District proposed the following actions:396

1. Start services as detailed in the IEP created on 05/24/2024
2. Provide ESY - Extended School Year Services 06/18/2024

07/03/2024

3. Implement the [BIP] written by Seattle Children's Hospital 02/2024
4. Follow the [ERP] as written by Seattle Children's Hospital 02/2024

5. Add 1:1 dedicated paraeducator

393 D14 p2; P38 p34.

394 D10 pp31-32.

395 D10 pp33-34.

396 D10 p35.
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185.

186.

The IEP team provided the following reasons for the proposed actions:397
1. [Student]'s present levels of performance suggest that his goals and
services need to be updated.

2. [Student] has emerging skills that qualify him for ESY services to
continue his growth trajectory.

3. A Behavior Plan is needed to keep [Student] safe at school.

4. An Emergency response protocol is needed when/if [Student]'s
behavior escalates to an advanced level of self-harm.

5. [Student] needs two adults to support his access to his specially
designed instruction. Having a 1:1 dedicated paraeducator accompany
[Student] provides the number of adults needed to support [Student].

The IEP team considered and rejected the option of residential placement for

the Student because,398

187.

[b]ased on new data received from Seattle Children's Hospital and the
Assessment Revision, we stand ready to serve [Student] here in
Eastmont. [Student] is able to safely engage in learning in Eastmont
when stabilized on medication as prescribed by his doctor and with
trained staff who use the information provided by Seattle Children's
Hospital. (Functional Behavior Assessment, Behavior Intervention Plan,
and Emergency Response Protocol).

The Father did not agree with the IEP team’s decision to serve the Student in

the District at the junior high school.399 He continued to believe that residential
placement was best for the Student.#%0 DDA advocate Ms. Shipman also disagreed
with the plan to serve the Student in the District.401 She believed the Student still
required residential placement because “his behaviors hadn’t changed”. . . and
“enough data hadn’t been collected.”402

397 D10 p35.

398 D10 p35.

399 D10 p35; T77.
400 D10 p35; T77.
401777, 7957, T972.

4027972,
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188. Ms. Shipman did not observe the Student in school when he received ESY
services in 2024 or during the 2024-2025 school year.493 She did not discuss the ESY
services or the instruction the Student received in the 2024-2025 school year with the
Student’s special education teacher.4%4 Ms. Shipman based her opinion about the
Student’s special education services on three weeks’ worth of Bobcat Daily reports405
sent home by school staff and on verbal reports from the Father.406

189. Mr. Kinsman understood at least one week before the May 24, 2024 |EP
meeting that the District no longer wanted to recommend residential placement for the
Student.497 No one specifically told Mr. Kinsman that residential placement would not
be recommended; he pieced it together based on discussions with Ms. Tucker and Dr.
Evans.408 Mr. Kinsman was open to residential placement for the Student; however,
he believed the District could serve the Student at Eastmont Junior High School.409

190. Mr. Kinsman remembered that Parent was “shocked” to learn the District no
longer planned to recommend residential placement for the Student.410 Mr. Kinsman
understood at the IEP meeting that, “the District’s position was that we can serve the
Student at Eastmont and that [residential placement] was no longer being offered as
an option.”411

191. The Father recalled that at the IEP meeting on May 24, 2024412

they just continued to talk about serving him and going around with all
the different people that were in there. And | finally had to stop them
and say, “They are ready for him at Bancroft.” And then that’s when Ms.
Tucker stepped in and she started talking about how they really wanted
to keep him in the community and work with him at school here. They
didn’t want to send him to a "stale environment” like Bancroft. And | just

403 T973-974.
404 T974-975.

405 The District’s special education staff used Bobcat Daily activity reports to keep a record of the
Student’s daily progress and provided the Father with copies.

406 T975-976.

407 7227,

408 T228.

409 T231.

410 T230.

4117231,

412 TA85.,
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said, “Really? You guys have waited all these months and you pull the
carpet out right when it is time for him to go?”

192. Ms. Tucker recalled the following discussion about placement during the May
24, 2024 |EP meeting:413

We were kind of getting towards the end of the meeting, Eastmont
shared that we felt, based on [the Student] coming back from Children's
just a new kiddo, and then by that | mean stabilized, directable, our team
had been working with him for two months, and | realize it was only a
couple of times a week for a short time, but we were seeing
improvements and seeing him responding to our service providers in a
positive way, so the team, based on the data we had in front of us,
decided to recommend that we serve the Student in Eastmont in a O to
39% still, but that we serve him in Eastmont moving forward.

* k%

The Father was the only one on the team who expressed that he was not
in agreement. Everyone else on the team, and it was a fairly large team,
was in agreement with the placement.

193. The District did not present data during the May 24, 2024 IEP meeting to show
how the Student’s behavior had improved.414

194. Ms. Tucker did not ask the Father if he shared the opinion that the Student was
“more regulated and much more directable.”415 She understood that the Father was
“very much in favor” of placing the Student in a residential facility.#16

195. Ms. Tucker stressed during the May 24, 2024 |EP meeting that the Student
should be around peers and have access to social interactions.41” The District’s plan
was to transport the Student in a bus by himself and provide services in a room in
which he would be alone with his paraeducators.418

4137684, T685.

414 TO57.

415 T720.

416 T720.

417 7599

418 T599
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196. Prior to the meeting on May 24, 2024, no one with the District told the Father
or Ms. Shipman that the District was reconsidering residential placement for the
Student.419 According to Ms. Tucker, the IEP team was “still gathering information up
until that morning.”420 Ms. Shipman did not believe the District took her or the Father’s
opinion regarding residential placement into consideration at the meeting.421

197. At the IEP team meeting on May 24, 2024, the team also developed a BIP for
the Student (May 2024 BIP).422

198. Mr. Bills is listed as a participant in developing the Student’s BIP.423 Mr.
Kinsman recalled that Mr. Bills was the psychologist on record for the Student;
however, Mr. Kinsman had “never worked with Mike Bills for this case or ever.”424 Mr.
Kinsman did not recall Mr. Bills participating in the meeting to create the Student’s BIP
and he did not obtain Mr. Bills’ input on the BIP.425 Mr. Kinsman did not recall Mr. Bills
attending any IEP team meetings for the Student.426

199. When creating the Student’'s May 2024 BIP, the team considered observations
from Seattle Children's Hospital and relied on the PBMU FBA/BIP created in February
2024 427

200. According to Dr. Tucker, the program developed by PBMU is not something that
can be easily done.428 She noted that it is a “very clinical, highly prescriptive, very
intense program” that requires staffing, skilled oversight, and caregiver training.429

201. Dr. Tucker has not seen a school district implement a hospital-created FBA “as-
is,” without creating a supplemental FBA that is adapted to the individual.43° Dr. Tucker
would not “plug in” a hospital-created FBA into a school BIP because it was developed

419 T436, T484, T955.
420 T725.

421 79509.

422 D11.

423 D11 p3.

424 T258,

425 T258-256.

426 T250.

427 D11 p3; T257.
428 T776-777.

429 T776-777, T789.
430 T769, T789.
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in an inpatient hospital setting, which is inherently different from a school setting or a
home setting.431

202. Dr. Andrea Lupas, BCBA and licensed psychologist with Seattle Children’s
Hospital Autism Center, testified as an expert at the hearing. Dr. Lupas became familiar
with the Student in April 2024 when he was referred to the Seattle Children’s Hospital
biobehavioral outpatient crisis service line.#32 She understood that the Student was at
the PBMU because “there had been a significant increase in aggression in the context
of already severe and high levels of self-injury that had occasioned that visit.”433

203. Dr. Lupas earned a bachelor’s degree in psychology in 2014, a master’s degree
in educational psychology in 2017, and a Ph.D. in 2019 with a focus in developmental
disability, intellectual disability, and autism.#34 From 2018 to 2019, she had a two-
round internship at Johns Hopkins, first in a pediatric developmental disabilities clinic,
then in the neurobehavioral outpatient unit.43%> She completed her post-doctorate work
at Seattle Children’s Hospital in 2021 in the biobehavioral outpatient program.436

204. Dr. Lupas worked with school teams or IEP teams as the junior school
psychologist in an elementary school and a middle school.437 She performed testing
and behavioral assessments at schools from 2014 to 2019.438

205. According to Dr. Lupas, schools will often implement a PBMU FBA/BIP as is,
and they are expected to do so with fidelity.#3° Schools are not required to follow
PBMU’s recommendations, but in general, Dr. Lupas has found that schools adopt the
hospital’s FBA/BIP, modifying it as needed, rather than doing their own.440 Schools will
rely on the hospital FBA/BIP because Seattle Children’s oftentimes has the experts in
severe behavior that are not available to the school.#41

431 T789.

432 T887.

433 T888.

434 7882,

435 T883.

436 T883

437 T887.

438 T887.

439 T892.

440 T892,

4417892,
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206. Dr. Lupas did not have a role in drafting the Student’s PBMU FBA/BIP.442 Dr.
Lupas did not work with the Student while he was treated at PBMU.443

207. Dr. Lupas did not speak to the Student’s special education teacher about the
implementation of the Student’s BIP.444 Dr. Lupas did not participate in any IEP
meetings with the District and she did not observe the Student in an educational
setting.445 She did not speak to anyone in the District about the Student’s education
and she did not review the Student’s educational records.446

208. According to the May 24, 2024 BIP, “the target behavior is to avoid self-
injurious and violent outbursts.”447 The BIP does not identify aggression or vomiting as
target behaviors.448

209. The BIP created by the IEP team took the reinforcement plan and response plan
protocols entirely from the PBMU FBA/BIP.449

210. On May 24, 2024, the IEP team also developed an ERP for the Student.#%0 The
team identified SIB such as “hand to head hitting, object to head hitting, head-banging,
and hitting other parts of body with an open hand or closed fist” as target behaviors to
address.#51 Secondary target behaviors were physical aggression (“grabbing, hitting,
pinching, attempting to use the hands of others to his himself, flailing limbs and
contacting others, head butting, and biting”) and vomiting (“putting hands into mouth
and inducing self-vomiting/emesis”).452

211. The IEP team created the ERP by the taking protocols and response plans
directly from the PBMU FBA/BIP.453

442 7914,
4437914,
4447914,

445 7915-916.
446 T922-923.
447 D11 p.3
448 D11 p3.
449 D11 pp4-5;T78-79.
450 D12,

451 D12 p3.
452 D12 p3.
453 D12 p3.
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212. On May 24, 2024, the IEP team developed an IEP for ESY (ESY 2024 |EP).454
The team determined the Student required the following services beyond the normal
school year:455

ESY Services:

Concurrent | Service(s) Service Provider aervice Frequency Location (setting) | Start Date End Date
onitor
Special Education
No Adaptive/Self| Special Education Special 60 Minutes / 1 Times Special Education | 06/18/2024 | 07/03/2024
Help Teacher Education Daily
Teacher
No Adaptive/Self| Special Education Special 60 Minutes / 1 Times Special Education | 06/18/2024 | 07/03/2024
Help Teacher Education Daily
Teacher
No Social Skills Special Education Special 60 Minutes / 1 Times Special Education | 06/18/2024 | 07/03/2024
Teacher Educaﬁion Daily
Teacher

Transportation
No Transportatio | | | |
n

Total Minutes per week of ESY Services: 900 minutes per week

Supplementary Aids and Services:

Concurrent | Service(s) | Service Provider for | Monitor Frequency Location (setting) | Start Date End Date
Delivering Service

No 1:1 Dedicated Dedicated 1:1 Special 240 Minutes / 1 Times | Special Education | 06/18/2024 | 07/03/2024
Paraeducator Paraeducator Education Daily
Teacher
Transportation Consideration: Regular X Special

213. The ESY 2024 IEP included the following goals for the Student:456

Goal Title: Adaptive/Self Help

when given accommodations after asked to do a non-preferred al:twity-mll demonstrate the ability to use his visual schedule to
I:rgnsnmn withlg Id1i5 routine improving adaptive skills from 0% of opportunities  to 50% of opportunities as measured by staff
observation and data

Goal Title: Communication

when given an opportunity to engage with others -\'Ill demonstrate all four reasons to communicate (refuse, obtain, social,
information) using functional communication skills (ex: verbal, behavioral, gestures, the use of technology, etc) improving functional
cgmmumcatu:ln from 2 of 4 reasons {refuse, obtain) to 4 of 4 reasons (refuse, obtain, social, information) as measured by data and
obsarvation.

Goal Title: Behawior
when given accommodations when tra nsitianin%_lb\:\ a new location or setting I «~i| demonstrate the ahility to follow his daily
ed

routine and schedule {visual supports, visual schedules, etc) improving self management and behavioral skills from 0% of opportunities
to 50% of opportunities as measured by staff observation and data

214. According to Ms. Tucker, the team chose to set goals in adaptive/self-help,
communication, and behavior during ESY because those were the areas where they

saw “a lot of growth” in April and May 2024.457

454 D13.

455 D13 pp3-4.
456 D13 p3.
457 T686-687.

Findings of Fact, Conclusions of Law, and Final Order Office of Administrative Hearings
Cause No. 2024-SE-0080 16201 E. Indiana Avenue, Suite 3000
Docket No. 06-2024-0SPI-02241 Spokane Valley, WA 99216

8612 - OSPI (253) 476-6888

Page 54 (206) 593-2200 FAX



215. By PWN issued to the Parent on May 30, 2024, the IEP team proposed initiating
ESY services starting June 18, 2024, with special transportation provided, as well as
a 1:1 dedicated paraeducator.458

216. In a letter to medical consultants, dated May 24, 2024, SLP Ms. Norrell and OT
Ms. MacCallum provided medical justification for an augmentative communication
device (ACD), specifically an iPad, with an augmentative and alternative
communication (AAC) application and a protective case.#%® This was a request to obtain
an iPad for the Student through DDA.460

217. Ms. Norrell believed it was important for the Student to have an AAC device to
use at home and at school and that people working with the Student at school and at
home would have training on the device.*61 Ms. Norrell intended to train the Student’s

family on the iPad, but she did not hear from the family as to whether they received
it_462

218. The Father received an iPad for the Student through DDA.463 The Student used
the iPad mainly for entertainment purposes.464

219. On May 28, 2024, Mr. Kinsman administered to the Student a pictorial
transition assessment provided by the District’s transition program.465> The transition
assessment consisted of a pictorial display of various tasks and the Student could
indicate which interested him the most.466 This provided the Student’s team with
information about the Student’s personal interests to direct their instruction.46?
Christina Gorman, the District’s transition service specialist, helped Mr. Kinsman score
the Student’s transition assessment.468 Ms. Gorman attended the IEP team meeting
on May 24, 2024.469 She did not work directly with the Student.#70 The Student was

458 D13 p8.

459 P33,

460 T427.

461 T418,

462 T428,

463 T447.

464 T447.

465 D17 p32; TA77.
466 D21; T177, T184.
467 7177, T185.

468 T322.

469 D9 pp15-16; T322.

470 T322.

Findings of Fact, Conclusions of Law, and Final Order Office of Administrative Hearings
Cause No. 2024-SE-0080 16201 E. Indiana Avenue, Suite 3000
Docket No. 06-2024-0SPI-02241 Spokane Valley, WA 99216

8612 - OSPI (253) 476-6888

Page 55 (206) 593-2200 FAX



not taken out into the community to work on any of the tasks the Student showed
interest in on the pictorial transition assessment at any point in 2024.471

220. By email to the Father dated May 29, 2024, Shannon Duran with Bancroft
confirmed that the District had rescinded its residential referral for the Student’s
admission to the facility.472 Per Ms. Duran’s email,

| was notified on Friday, May 24th that the Eastmont School District has
rescinded their residential referral for [Student] from Bancroft. Although
[the Student] was accepted and awaiting an admission date to our
Linden's program, we are unfortunately no longer able to offer
admission due to the lack of funding in place.4”3

221. From March 2024 through May 2024, the Student’s SIB remained the same.474
222. The last day of school for the 2023-2024 school year was June 14, 2024.475
ESY 2024

223. The Student’s ESY services were provided at Eastmont Junior High School,
beginning on June 18, 2024 and lasting through July 3, 2024.476 The services provided
to the Student at the junior high were the exact same services Mr. Kinsman would have
provided were the Student placed at a high school.477

224. The District initially decided to serve the Student at Eastmont Junior High
because of the anxiety the Student exhibited when he went to the high school with
Father.478 The District also believed the junior high special education space was
advantageous to serving the Student because it was a large area with a kitchen, a
laundry facility, and large windows exposing the outdoors.479

471 7321.

472 P34,

473 P34,

474 T243.

475 D16, p1l.

476 D14 p2; T81, T687.

477 T335.

478 T159.

479 7159
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225. Ms. MacCallum assisted in setting up the Student’s classroom at the junior high
based on the PBMU FBA/BIP.480 The classroom had designated spaces for school
work, for eating, and for taking a break.481

226. During summer 2024, the Student received services three hours per day for
four days per week. Mr. Kinsman, paraeducator Tobin Garcia,*82 and another
paraeducator provided the Student with ESY services.483 Mr. Kinsman estimated the
Student received at least 15 to 20 minutes per day each in reading, written expression,
math, and adaptive/self-help.484 Mr. Garcia recalled that Mr. Kinsman was in the
classroom with the paraeducators and the Student for the three hours of ESY each
day.485

227. The Student did not have the tolerance during the ESY period to participate in
20 minutes of sustained work.486 As Mr. Kinsman described it, “within that 20-minute
chunk of time for that instruction, it is maybe work for five minutes, take a three-minute
break with ‘slime time,” and then come back to reading.”487

228. Ms. Tucker observed two or three of the Student’'s ESY sessions.488 She
remembered that,48°

We started off a little rough. . . We expected some hiccups. . . and then
as the month went on, we just saw that he was responding to our staff
while he was responding to directions. He was participating in activities
... We definitely saw growth even in those three weeks.

229. Neither Ms. MacCallum nor Ms. Norrell provided services to the Student during
ESY in 2024.490

480 T397.
481 T397.

482 Mr. Garcia is employed in his fourth year as a paraeducator at Kenroy Elementary School in the
District. He has an associate’s degree and is pursuing a bachelor’'s degree. T1067-1068.

483 D22 p2; 7187, T1071-1072.
484 T237.

485 T1079.

486 T238.

487 T238.

488 T687-688.

489 TG88.

490 T383, T426.
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230. Mr. Garcia’s previous paraeducator experience was at an elementary school
working with elementary-aged students.491 He did not have experience working with
transition-aged students.492 He was not familiar with the Student’s transition plan.493

231. Prior to working with the Student, Mr. Garcia did not have experience working
with a student who engaged in SIB.494 He had worked with students who were
physically aggressive toward staff, but “not on that level.”#95 As part of his
paraeducator training, Mr. Garcia received training in de-escalation and restraint.496
He has not received behavior analysis training.497

232. Before beginning to work with the Student, the District told Mr. Garcia that the
Student “can be aggressive towards himself.”498 Mr. Garcia could not recall if the
District told him that the Student hit his body with fists or that the Student banged his
head.499 Before beginning to work with the Student, the District told Mr. Garcia that “if
he’s escalated, [the Student] can hit other people.”5%0 Mr. Garcia did not recall who
with the District told him about the Student’s behaviors prior to his work with the
Student.591 No one told Mr. Garcia that the Student sometimes makes himself
vomit.502

233. Mr. Garcia described his responsibilities when working with the Student during
ESY as doing his IEP goals, helping with snacks, and helping supervise.®03 The
Student’s typical ESY schedule was to have breakfast in the morning, do some “little
fun activities,” and transition into “doing some numbers and counting.”504

49171068, 1070.
492T1093.
493 T1093.
494 T1070.
495T1070.
496 T1070.
497 T1071.
498 T1073.
49971074
500 T1074.
501 T1074.
502T1074.
503 T1121.
504 T1079-1080.
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234. During summer 2024, Mr. Garcia saw the Student hit staff almost every day, at
least once or twice a day.505

235. OnJune 20, 2024, the Father emailed Mr. Kinsman, Ms. Tucker, his attorney
and the District’s attorney.5%6 The Father attached three photographs of the top of
Student’s left hand, showing a red area that appeared slightly swollen.5097 The Father
included the following message:508

[Student]'s hand was badly bruised after his first day of summer school
he was beating himself up badly and it sounded like he hit Cody as well
which is not good. | took him in for x-rays. The helmet was unsuccessful
sounds like when he was offered it he would not put it on.

236. The Student’s hand was hurt after the Student struck Mr. Kinsman on June 20,
2024.509 Mr. Kinsman wrote a narrative explanation of what happened when the
Student struck him and included it in a Bobcat Daily activity report.510 The record does
not include a copy of a June 20, 2024 Bobcat Daily report.

237. OnJune 20, 2024, the Student was “agitated quite a bit throughout the day on
and off” and he “hit himself quite a bit [and] hit [Mr. Kinsman] quite a bit.”511 The
Student charged at Mr. Kinsman and hit Mr. Kinsman with a closed fist.512

238. OnJune 24, 2024, four days after the Student repeatedly struck Mr. Kinsman,
the Father sent the following email to his attorney and copied Ms. Tucker, Ms.
Shipman, Dr. Evans, and the District’s attorney:

Just wanted to let you know | had to pick [Student] up early from his half-
day session Cody called this morning saying [Student] was hitting
himself and there was nothing he could do to stop the behaviors
[Student] was not wearing his helmet and they could not get him to wear
it | would like to emphasize again that the district is not a proper place

505 T1082.

506 P35.

507 P35.

508 P35.

509 T273.

510 T273.

511 T1081.
512T71081-1082.
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for [Student] this is a place that is unable to serve my son and his special
needs>13

239. By letter directed to “Whom It May Concern,” dated July 5, 2024, Dr. Lupas,
BCBA with Seattle Children’s Hospital Autism Center, recommended “out of home
care” for the Student.514

240. The Father provided a copy of Dr. Lupas’s July 5 letter to the District on or about
August 26, 2024.515 Seattle Children’s Hospital did not contact the District directly
about the letter.516

241. Dr. Lupas provided care to the Student and Father after the Student was
released from Seattle Children’s Hospital PBMU.517 She conducted five virtual
sessions with the Father, beginning in April 2024, with the last session occurring in
June or July 2024.518 The last time she discussed what was occurring at school with
the Father was during the last session that occurred in June or July 2024.519

242. Dr. Lupas discharged the Student from her care after she wrote the July 5 letter.
At that time, the Father reported to her that [the Student] was exhibiting SIB daily for
up to an hour a day and that the behavior had significantly increased in tandem with
the Student restarting school.520

243. Dr. Lupas wrote the July 5 letter at the request of Molina, the Student’'s
insurance.521 She also wrote it because the Father demonstrated to her that he could
not safely care for the Student at home alone and he expressed significant concern to
her that the school could also not care for the Student.522

244. Dr. Lupas’s letter includes the following language:523

513 P36.

514 P37.

515 7147, T692.
516 T692.

517 P37 p1; T915.
518 P37 p1; T915.
519 T915.

520 TR98-899.

521 T905.

522 T905.

523 P37 pp1-2.
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During our care, [Student] has engaged in significant self-injurious
behaviors, defined as:

Self-Injurious Behaviors: Hand to head hitting, object to head
hitting, head-banging, hitting other parts of body with open hand
or closed fist.

He also engages in secondary target behaviors that are re-emerging
after inpatient discharge, defined as:

Physical Aggression: May include grabbing, hitting, pinching,
attempting to use the hands of others to hit himself, flailing limbs
and contacting others, head butting, biting.

Vomiting: Putting hands into mouth and inducing self-vomiting/
emesis.

His behaviors require multiple people to manage safely and cannot be
managed by his current caregiver, his father, alone. His father has
repeatedly stated that he is unable to safely care for [Student] at home
and unable to manage his outbursts and self-injury without fear of injury.
These difficulties persist even with prescribed medications, parent
training, and inpatient psychiatric treatment. When in supported,
structured, and predictable environments with 1:1 care, such as the
inpatient psychiatry unit, [Student] is able to reregulate after escalating.
However, he demonstrates that he requires this higher level of care.
[Student]’s needs exceed what parent can provide safely in the family
home. His father is unable to decrease his behaviors in order to keep
him and his father safe in the home at this time.

* k%

Out of home care is recommended at this time. Lower intensity services
have not been adequate for his care. He is displaying baseline disruptive
behaviors that represent a chronic elevation of risk that is not modifiable
by a short-term hospitalization and would most benefit from a higher
level of care as recommended here. [Student] requires a higher level of
care than can be provided within our hospital, which is geared towards
short-term acute stabilization stays. The utility of an acute inpatient
hospitalization stay is low as these stays are typically on the scale of 1-
2 weeks, and [Student] would most benefit from enroliment in a long-
term, structured environment.
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245. Dr. Lupas recommended several long-term care options, including a
“[r]esidential treatment facility that serves youth with high-needs severe autism and/or
IDD and aggression (e.g., Devereux)” and a therapeutic educational boarding school
“that serves youth with this combination of issues and problems.”524 According to Dr.
Lupas,525

A beneficial setting would provide consistent levels of supervision that
include 1:1 staffing with capability of flexing to 2:1 staffing as needed
with therapists/behavioral coaches/aids that are able to provide
continuity and build trust over time. Such a placement/service would
provide more robust care and oversight, which would provide the
needed supports to give [Student] the best chance at maintaining safe
behaviors in a community-based setting.

246. Dr. Lupasintended the audience of her July 5 letter to be “the child’s insurance,
school, and DDA case manager.”526 She believed residential treatment was necessary
for the Student both medically and educationally, based on the Father’s report of what
was occurring at school and at home.527 Her opinion about residential placement was
also based on the information she’d received that, “in 2022, the Student's behaviors
hadn't looked very different from what they were increasing to in the time of our
treatment, so my impression was that that would have still been likely necessary.”528

August 2024 |IEP

247. On August 27, 2024, the District conducted a virtual IEP meeting to develop an
amended |EP (August 2024 |EP). The purpose of the meeting was to correct
typographical errors in the May 2024 |EP.529

248. Virtual participants in the August 27, 2024 IEP team meeting included the
Father, Ms. Shipman, attorney for the Student and Father, Mr. Kinsman, Dr. Evans, Ms.
Tucker, Kim Browning (Executive Director of Teaching and Learning), and the attorney

524 P37 p2.

525 P37 p2.

526 T905.

527 7911.

528 T922.

529 P38; T82.
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for the District.530 |[EP team members Ms. MacCallum and Ms. Norrell were excused
from the IEP meeting.531

249, The IEP team did not take steps in response to Dr. Lupas’s July 5, 2024
letter.532 According to Dr. Evans, 333

In the school environment, we were able to serve the Student and keep
him safe and we were making - starting to make progress.

*k*

[The letter] reads more like it was difficult for dad at home with the
Student, which | totally understand. But it didn’'t - this doesn’t reflect
what we learned to be able to do with the Student and grow his skills.

*k*

He stabilized on medication and we were able to serve him.

250. The District did not follow up with Dr. Lupas to determine if her
recommendations applied to home or school, or both.534

251. Mr. Kinsman had not seen Dr. Lupas’s July 5 letter prior to the hearing and did
not recall discussing it when the IEP team made a placement decision for the Student
on August 27, 2024.535

252. The August 2024 |EP provided the following special education and related
services for the Student from August 27, 2024, through June 4, 2025: 536

530 D14 pp1-2; ; P38 pp33-34.
531 D14 p1; P38 p33.

532 T147.

533 T147-148.

534 7148, T905.

535 T297.

536 P38 p30.
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Services 08/27/2024 - 06/04/2025

Concurrent | Service(s) | Service Provider for | Monitor Frequency Location (setting) | Start Date End Date
Delivering Service
Related
No Communicati SLP SLP 30 Minutes / 1 Times Special Education | 08/27/2024 | 06/04/2025
on Weekly
No Fine Motor oT oT 20 Minutes / 1 Times Special Education | 08/27/2024 | 06/04/2025
Weekly
Special Education
No Written Special Education Special 60 Minutes / 1 Times Special Education | 08/27/2024 | 06/04/2025
Expression Teacher Education Daily
Teacher
No Math Special Education Special 60 Minutes / 1 Times Special Education | 08/27/2024 | 06/04/2025
Teacher Education Daily
Teacher
No Adaptive/Self| Special Education Special 60 Minutes / 1 Times Special Education | 08/27/2024 | 06/04/2025
Help Teacher Education Daily
Teacher
No Social Skills Special Education Special 60 Minutes / 1 Times Special Education | 08/27/2024 | 06/04/2025
Teacher Education Daily
Teacher
No Behavior Special Education Special 53 Minutes / 1 Times Special Education | 08/27/2024 | 06/04/2025
Teacher Education Daily
Teacher
No Reading Special Education Special 60 Minutes / 1 Times Special Education | 08/27/2024 | 06/04/2025
Teacher Education Daily
Teacher
Total minutes per week of building instructional time available for
this student (excluding lunch): 1815 minutes per week
Total minutes per week student is served in a special education setting: 1815 minutes per week
Percent of time in general education setting: 0% in General Education Setting

253. The August 2024 IEP goals for math, reading, written expression,
communication, fine-motor, adaptive/self-help, and social skills are identical to the
corresponding goals in the May 2024 |EP.537

254. Dr. Tucker opined that the Student would require more than 53 minutes per
day in behavior services, noting that his behaviors were “so complex and so severe
that hospitalization was the only way that he was able to access an environment [and]
interventions where he could make some measurable progress.”538

255. Dr. Tucker did not believe placement of 0%-39% in general education was more
appropriate than placement in a residential treatment center for the Student in August
2024, noting she saw no documentation or other evidence that showed the Student
no longer required residential placement.53°

256. Based on her own experience creating IEPs, Dr. Tucker would expect to see the
following before deciding that a student no longer required residential placement:540

It is usually based on achieving small goals with, for example, the goal
being duration of time in a program or the number of behavioral

537 P38 ppl14-21.

538 T804.

539 T806.

540 T810-811.
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episodes as decreasing from one to another, so from 80 per hour to two
per hour. And in this case, what | would have wanted to see is
justification that he was no longer engaging in self-injury at high rates.
That was never made clear. So, it's impossible to know, especially from
the documentation that | was given in [the daily logs] . . . If | heard that
he had gone from, let's say, 480 episodes a day down to one, | would
think, “That's dramatic progress. This is working.” | don't have that data.
The data is not here.

257. In August 2024, the District did not ask the Father for data on the Student’s
SIB exhibited at home.541

258. On September 6, 2024, the District issued a PWN proposing to change the
service minutes provided in the previous IEP.542 Actions proposed would be initiated
September 9, 2024.543

259. As is addressed above in the discussion of the May 2024 IEP, the September
6, 2024 PWN corrected errors that appeared in the matrixes of the May 2024 IEP. 544
The service minutes were duplicated in error on both matrixes in the May 2024 |EP
and did not accurately reflect the services the Student was supposed to receive.545

260. The September 6, 2024 PWN also described the following option considered
and rejected by the IEP team:546

[Student]'s father and his attorney requested a change of placement for
[Student]. They are requesting a residential placement. [Student]’'s
father also informed the team that he intends to place [Student] at
Devereux Pennsylvania Adult Services, an out-of-state residential
program. He shared that [Student] will not receive educational services
in the residential program.

* k%

The IEP team rejected the request for residential placement because
Eastmont is able to provide an appropriate placement for [Student]. The

541 T4809.

542 D14; P38 pp33-34.
543 D14 p2.

544 D14 p1; P38 p33.
545 D14 p1; P38 p33.
546 D14 p1; P38 p33.
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District IEP team members do not believe that [Student] requires
residential placement, or that it is the least restrictive environment
where his needs can be met.

261. According to Ms. Tucker, the District rejected the Father’s request for
residential placement at Devereux because,>*7

we felt that we had had a positive experience at ESY and the Student
had had a positive experience, so we were still feeling very confident and
excited that we could serve the Student in Eastmont and continue that
work that we were doing.

262. According to the September 6, 2024 PWN,548

The IEP Team used [Student]’'s March 2024 reevaluation, his IEP, and
data from both the spring of 2024 as well as ESY when making the
decision to continue serving [Student] at Eastmont. The IEP team also
considered input from all IEP team members and records from Seattle
Children’s Hospital that [Student]’s father provided.

The 2024-2025 School Year

263. Dr. Tucker believed the District’s plan to provide services to the Student in the
junior high during the school year was “fundamentally flawed” because the Student
was high school-aged and the other students would be in seventh, eighth, and ninth
grade.>49 She also took issue with the fact that the Student required a transition plan
and at a junior high, he would not have access to teachers specialized in writing and
implementing transition plans, who are trained to collaborate with outside agencies,
and teach him age-appropriate adaptive skills.550

264. Dr. Lupas would not have recommended that the Student be educated at a
junior high or alone in a room, opining that, “generally, patients benefit most from being
around peers, if possible to be safe in that environment.”551

547 T696.

548 P38 p33.

549 T801-802.

550 T801-802.

551 T904-905.
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265. Mr. Garcia continued providing paraeducator services for the Student during
the 2024-2025 school year.552

266. Paraeducator McKade “Kade” Jackson®33 began serving the Student in Fall
2024.554 Mr. Jackson first met the Student in or around 2017.555 The Father is a friend
of Mr. Jackson’s family.556

267. Prior to beginning his work with the Student in Fall 2024, the District did not
provide Mr. Jackson with training to deal specifically with the Student’s SIB, head
banging, aggressive behavior, or self-induced vomiting.5>7 Mr. Jackson knew that the
Student had special needs.558 Prior to working with the Student, he did not know the
Student hit himself, that he would bang his head, that he could be physically
aggressive, or that he sometimes forced himself to vomit.559

268. Forthe 2024-2025 school year, a bus would pick the Student up at 7:30 a.m.,
bring him to Eastmont Junior High School, and take him home around 2:15 p.m.560 The
Student was accompanied by a paraeducator. No other students were on the bus.561

269. Ms. Tucker described the Student’s interactions with other students as
follows:562

He does interact with the other students when they come in to say hi. . .
Sometimes they will just do an activity together where it involves baking
or creating something, and so when the other students are doing that,
he will participate. Sometimes it is more like parallel play, so again, if
you think more of, like, a toddler, where he is there, he is with them, but

552 T187-188.

553 Mr. Jackson is a high school graduate. He does not have a college degree. He began serving as a
long-term substitute paraeducator in the District in Fall 2024 and was hired by the District as a
permanent paraeducator in February 2024. Prior to his employment in the District, Mr. Jackson worked
as a paraeducator for AmeriCorps. Mr. Jackson received some paraeducator training when he was hired
by the District. T991-995.

5547194, T992.
555 T996.

556 T9O6.

557 TQO8.

558 T997.

559 T997-998.
560 TG98.

561 D22,

562 T700-701.
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he is not necessarily engaging with other students there, but it is very
typical of our students who are more highly impacted and have limited
communication to do more of that parallel play as opposed to interacting
with each other.

270. Mr. Jackson recalled that the Student was friendly to the junior high students,
“but the Student is nonverbal, so there wasn’t really much communication between
him and the students.”563

271. The August 2024 IEP required the special education teacher to provide 60
minutes each (not concurrent) of written expression, math, social skills and reading
services to the Student each day.564 Mr. Kinsman himself did not deliver 60 minutes
of each service each day; the paraeducators working under Mr. Kinsman would
sometimes provide those services.565 Mr. Kinsman designed the SDI services provided
to the Student and supervised the paraeducators who provided the services.566 Mr.
Garcia recalled that Mr. Kinsman “was in and out” of the classroom and estimated that
Mr. Kinsman spent “between half and three-quarters of the day” in the classroom with
the Student.567

272. To work toward the Student’s math goal, Mr. Kinsman focused on identifying
currency.568 His team used the “next-dollar-up” strategy with the Student.56° According
to Mr. Kinsman, the Student was able to count well, “but when we ask him to comply
with the next-dollar-up strategy, he typically is lost at like three or four dollars. He has
hit his ceiling there.”>70 By the fall of 2024, Mr. Kinsman believed the Student could
identify one-dollar, five-dollar, and ten-dollar bills with less than 20% accuracy.571

273. Mr. Jackson recalled that the Student’s progress in math consisted of counting
from one to two dollars.572 Mr. Garcia recalled that the Student could sometimes count
to ten on his own and that the Student could count up to two dollars consistently and

563 T1028.

564 P38 p30.

565 T294-296.

566 T334.

567 T1079.

568 T182.

569 T179.

570 T192.

571 7281.

572T1018.
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could sometimes count up to three dollars.573 Mr. Garcia worked with the Student on
the math goal anywhere from 20 minutes to an hour each day, depending on “how
open [the Student] was to it.”>74 “It was like we’d work on it for a little bit; he’s losing
steam a little bit; we’d stop and come back to it a little bit later,” recalled Mr. Garcia.5"®

274. To work on the Student’s reading goal, staff started with pictures and then
eventually paired pictures with words, with a plan to eventually “wean the pictures off”
and focus on the words alone.576

275. By the fall of 2024, the Student was not able to identify an item using a word
without the associated picture.577 Mr. Jackson recalled that the Student was able to
match a physical item to a photo of the item, with a word description below the
photo.578 Mr. Jackson did not recall the Student showing any indication that he knew
any letters.579

276. Mr. Garcia remembered the Student identified the letters in his own name and
a few other letters.580 Other than his own name, the Student could not identify a word
if it did not correspond with a picture.>81 Mr. Garcia estimated that he worked with the
Student on his reading goal for 30 to 40 minutes each day, depending on the Student’s
willingness to participate.582

277. Mr. Kinsman described the written expression goal as,83

more of a typing goal. [Student] will take the prompt to type one key
command at a time . .. The writing goal is simply so that he can learn to
identify letters as symbols with the different phonograms.

573 T1093.

574 T1095.

575 T1095-1096.

576 T174.

577 T282.

578 T1020.

579 T1020.

580 T1094.

581 T1094.

582 T1096.

583 T175.
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278. Mr. Jackson recalled that the program on the Student’s communication device
had some buttons with words and some with images.>84 The team worked with the
Student to get him to select the word or image that corresponded to what he wished
to express.585 For example, selecting a button with an image of someone being pushed
on a swing if the Student wanted to be pushed on the swing.586

279. Towork onthe Student’s writing goal, staff gave the Student a “typing exercise”
during which the Student would type a letter three times.587 If it was a new letter to the
Student, staff would have to show him where the letter was on a keyboard, then it
would take three or four days of this exercise before the Student could find the letter
on his own.>88 Mr. Garcia worked with the Student on the written expression goal for
15 to 30 minutes per day.589

280. To work toward the Student’s adaptive/self-help skills goal, Mr. Kinsman and
his team attempted to help the Student solve his own problems.590 For example, they
taught him how to get himself a drink of water.591

281. To work toward the Student’s social skills goal, Mr. Kinsman focused on
initiating social greetings properly.592

282. Ms. Norrell saw the Student progress during the time she served him in fall
2024.593 He increased his vocabulary and he would greet her on arrival and say
goodbye when she left.594 Providing information outside his academics, like providing
the Father's name and phone number, was a difficult communication goal for the
Student.59%

584 T1023.

585 T1022-1023.

586 T1022-1023.

587 T1094.

588 T1096.

589 T1096.

590 T192.

591T7192-193.

592T193.

593 T414.

594 7414,

595 T414.
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283. In providing fine-motor as a related service, Ms. MacCallum supported the
Student’s team throughout the Student’s entire day to engage in fine-motor tasks.596

284. To provide occupational therapy as a related service, Ms. MacCallum met with
the Student once per week for at least 20 minutes, but often for longer.597 She worked
with the Student on using the Chromebook to access websites or programs to work on
typing and clicking and dragging.598 She would also “demonstrate a fine-motor task
such as cutting or constructing an item or referencing a visual, then the Student would
be able to reproduce the steps and sequence, per [her] demonstration.”>%°® Ms.
MacCallum determined that 20 minutes weekly was the appropriate time for
occupational therapy-related services for the Student based on his task endurance
and his ability to participate in very specific challenging tasks.600

285. To provide “supplementary aids and supports of indirect occupational therapy,”
Ms. MacCallum asked the Student’s teacher and paraeducators weekly how she could
support the Student if they were trying to problem solve.601 She assisted the team by
providing visuals, technology services, or incorporating the Student’s interests into his
daily routine.692 Providing indirect occupational therapy services included sensory
processing, activities of daily living, fine-motor, and social/emotional skills.693 Sensory
processing services were not listed in the Student’s IEP, but Ms. MacCallum estimated
that she spent 20 minutes per week supporting the Student's “sensory-based
concerns.”604

286. Mr. Kinsman believed that the PBMU FBA/BIP was created specifically for the
educational team to provide direction on how to best serve the Student.695 Mr. Jackson
did not recall ever seeing the PBMU FBA/BIP.6%6 Mr. Garcia did not recall having any
documents to reference when he determined which strategy to use when addressing
the Student’s behavior; however, Mr. Garcia recalled that staff kept a copy of the PBMU

596 T366.

597 T371.

598 T372.

599 T372.

600 T378.

601 T373.

602 T373.

603 T394.

604 T394.

605 T257.

606 T1029.
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FBA/BIP next to the Student’s “goals binder.”697 He estimated that he looked at it once
or twice per week, but he did not “refer back to it every single time there was an issue
or a problem or something like that.”6%8 He believed that staff “would stick to the basics
of it every day.”6%9 He did not recall what the FBA/BIP said, or the “basics” of the
FBA/BIP.610

287. Mr. Jackson did not see the Student’s BIP prior to working with the Student.611
He recalled that avoiding “self-injurious and violent outbursts” was a goal the team
worked on with the Student; however, he did not recall what they were doing to work
on that goal.612

288. According to Dr. Lupas, the special education staff working with the Student
should be “well-versed in behavior analysis, [with] training in that area or by a BCBA or
psychologist. So, a behavior technician would have been appropriate, or an aide well
versed in the FBA or BIP.”613 Dr. Lupas believed a BCBA or a psychologist should have
been overseeing the Student’s program because,614

Oftentimes, the most evidence-based manner of intervention is
implemented by BCBAs and psychologists. Outside of pharmacological
intervention or medication as intervention, this has been demonstrated
to be the most effective treatment.

289. Mr. Kinsman believed that the Student’s SIB, his task avoidance, and his
impatience interfered with the Student’s ability to access his education.61 If the
Student wanted something that was not available, he would escalate by screaming,
hitting himself, or hitting a wall.616 The Student’s SIB included hitting his head, banging
his head, tapping his head, hitting his legs, and slamming up and down on a chair.617

607 T1089-1090.

608 T1090.

609 T1091.

610 T1091.

611 71014.

612 T71015.

613 7910.

614 7911.

615 7209, T226.

616 T285.

617 T328.
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290. The Student exhibited SIB on a daily basis when served by Mr. Kinsman and the
paraeducators.618 The first time Ms. Tucker learned that the Student engaged in SIB
on a daily basis was in December 2024 during the due process hearing.619

291. During his time working with the Student, Mr. Garcia witnessed the Student hit
himself on his sides or his legs with his fists, hit himself in the head, and bang his head
on a hard object.620 Mr. Garcia thought that the Student “wanted attention from us, to
know that he was frustrated, so he didn’t necessarily hit it very hard.”621 Mr. Garcia
described the Student’s “temper tantrums” as the Student jumping up and down pretty
high and jumping across the room while yelling and banging on his legs.622 The “temper
tantrums” could last five minutes or up to 30 minutes.623 The Student struck a pad
held by Mr. Garcia and struck Mr. Garcia in the hand.624 Mr. Garcia saw the Student
strike a pad held by Mr. Jackson.625 Mr. Garcia did not witness the Student strike Mr.
Jackson on his body.626 Mr. Garcia believed the Student’s behavior “escalations”
decreased during the time he worked with him.627 Mr. Garcia based his opinion that
escalations were decreasing on his observations while working with the Student. He
did not base it on data collected by himself and the other staff members.628

292. During the time that Mr. Jackson worked with the Student, he witnessed the
Student have “temper tantrums,” which he described as when the Student would get
irate and hit himself. He noticed these get progressively worse.629 Mr. Jackson was
struck by the Student approximately ten times.630 Mr. Jackson does not believe the
District adequately prepared him to address the Student’s behaviors and reduce
them.631

618 7211, T243.
619 T721.

620 T1075-1076.
621 T1077.
622T1078.

623 T1078.

624 T1082.

625 T1082-1083.
626 T1082-1083.
62771124,

628 T1127.

629 T998-999.
630 T1001.

631 T71051-1052.
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293. The Student’s SIB resulted in him leaving bruises on his head and splitting his
head open.632 Mr. Kinsman estimated that he had to treat the Student’s wounds or
clean up the Student’s blood at school twice per month.633 Mr. Garcia once saw the
Student hit his own head with a fist and cause his head to bleed.®34 On three or four
occasions, Mr. Garcia saw bruises on the Student’s legs that the Student caused by
striking himself.635

294. Both Mr. Jackson and Mr. Garcia recalled an incident on September 23, 2024,
when the Student struck his head on a wall with enough force to leave an “indent” in
the wall.636 According to Mr. Garcia, “I think it was because he was waiting - someone
was in the bathroom and he was waiting and he didn’t want to wait.”37

295. There is no testimony or documentary evidence showing the Student ever
struck or showed aggression toward other students.

296. On several occasions Mr. Kinsman heard the Student making vomit noises in
the bathroom and he believes staff made a record each time.638 Mr. Jackson heard
the Student vomit, but does not know how many times.639 Mr. Garcia believed that,
when the Student made himself vomit, there was “really nothing we could do.”640

297. The Student’s special education staff permitted him to sleep at school.641 Mr.
Kinsman believes the Student slept at school a few days per week, taking one to two
hour naps, sometimes longer.642 “There were instances where he slept all morning.”643
Mr. Garcia recalled that after the Student slept an hour, “we would go and try to wake
him. We would ask him if he wanted to, you know, wake up and do an activity and if he
said no, we would continue to let him sleep.”644

632 T210.

6337210, T243.

634 T1077.

635 T1078.

636 P41 p32; T1042-1043,T1118-1119.

637 T11109.

638 T213.

639 T1001.

640 T1088.

641 T288.

642 T288.

643 T288.

644 T1130.
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298. The Student was permitted to shower at school “as many as four times a day
or as little as none.”%45 Mr. Jackson did not think the Student showered every day, but
he noted that on a day the Student showered, he would typically take two or three.646
Mr. Kinsman obtained the Father’s permission to allow the Student to shower at
school.647

299. The Student’s special education providers allowed the Student to |
at school.648 This occurred sometimes once per day and sometimes not at all.649 Mr.
Jackson was not told to record how many times the Student | ° Mr.
Kinsman did not have the Father’s consent to allow the Student to | at
school.%51 Mr. Kinsman estimated that the Student began | I 2t school in
June 2024 and continued the practice until November 2024, when the Father learned
about it.852 After he discovered the Student | Mr Kinsman explained
that,®53

we didn’t know quite what to do, so we said, well, he is clearly fulfilling
a need. We are not going to stop this for the risk of negative reactions.
However, once the family learned of this and requested that we stop it,
we immediately did.

300. The strategy most commonly employed by Mr. Kinsman and the paraeducators
to manage the Student’s behavior was the “Wait Strategy.”654 The paraeducators had
different understandings of what this strategy entailed. Mr. Jackson would use the Wait
Strategy “sometimes” when the Student hit himself.655 Mr. Jackson described using
the Wait Strategy when the Student was agitated. Mr. Jackson would wait for the
Student to “mellow down” so he could re-prompt the Student.656 Mr. Garcia used the
Wait Strategy with the Student when working on transitioning from a preferred to a
nonpreferred activity, using the strategy to show the Student that he had to wait for

645 T289.

646 T1035.

647 7290.

648 T291.

649 T291.

650 T1041-1042.

651 7291.

652 T352,

653 T337.

654 T180.

655 T1038.

656 T1038.
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the preferred activity.657 Mr. Garcia also used the Wait Strategy when the Student’s
behavior was escalated; then, Mr. Garcia would offer fidgets or other distractions to
help the Student calm down.658

301. The Wait Strategy is taught within the District’'s Safety Care course.5%9 Mr.
Kinsman did not believe the Student’s BIP referred specifically to the Wait Strategy,
but he believed the BIP described the same actions involved in the Wait Strategy.660

302. Mr. Garcia believed that the strategies used by staff to address the Student’s
behaviors were successful “part of the time.”661 Even with use of the Wait Strategy,
the Student exhibited SIB on a daily basis.662

303. Ms. Tucker described what the Student’s team has learned from using the Wait
Strategy:663

What they have found, and they have collected data on this, what they
have found is as soon as they disengage and do not give direct attention
to the behavior, the behavior will stop, as opposed to immediately going
hands-on with the Student, which is something we never want to do.
Going hands on with the student is very, very restrictive and not
recommended at all in most situations. And so, they are providing him
with pads. They are making sure he is safe, but they are not actively
engaging or giving attention to that behavior, but instead they are
stepping away giving him space, giving him time, waiting, and they found
typically that anywhere within 30 seconds to a minute, typically those
behaviors stop.

304. The Student should have been wearing his helmet after the first instance of
self-injury.664 Mr. Garcia estimated that he was able to get the Student to wear his
helmet “maybe half [the time], maybe a little bit less.”¢65 Mr. Garcia would offer the
helmet, but sometimes would put a pad on the table and the Student would hit the pad

657 T1086-1087.
658 T1117.

659 T180.

660 D11 p5; T269.
66171122, T1125.

662 T211.

663 7731,

664 T896.

665 T1087.
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instead.666 Mr. Jackson recalled that they would prompt the Student to wear his helmet
when he would get “agitated” and was “self-harming.”667 The Student would typically
not wear the helmet for more than a minute.668 There were some days when the staff
did not take the helmet out of the Student’s bag that he brought from home.669

305. There were no mats on the walls in the Student’s special education room.670

306. The Student’s special education staff was not provided a helmet to wear as
protection if needed when they worked with the Student.671

307. Both Lorazepam and Hydroxyzine were given to the Student in response to
increasing agitation.672 Lorazepam and Hydroxyzine were also administered at
home.673 The medications are meant to treat anxiety and to calm the Student and are
intended to be given “as needed.”674 The records kept by District staff show the
Student received a dose of Lorazepam or Hydroxyzine, or both, on 19 of the 43 days
in which data was recorded.675

308. Mr. Jackson recalled that the Student usually received Lorazepam or
Hydroxyzine when he was “agitated” and other interventions were not working.676 Staff
would commonly ask the nurse to administer medication to the Student between
12:00 and 1:30 p.m.677 Staff did not always have the nurse administer medication to
the Student in response to the Student’s behavior.678 The medication was
administered “as needed,” but it was typically “used daily around the same time” at

666 T1087.

667 T1029.

668 T1030.

669 T1030.

670 T1031.

671 T1031.

672 T303.

673 T438.

674 T439.

675 P41 pp4-7, 10-21, 25-29, 33, 39, 45, 48-51, 54.

676 T1033.

677 T1111.

678 T1128.
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the direction of Mr. Kinsman.67° If staff didn’t give the Student the medication, “his
afternoons were pretty rough.”680

309. The Father did not see an improvement in the Student’s SIB in the 2024-2025
school year.681 The Father did not see a change in the frequency or the intensity of the
Student’s behaviors in that period.82 The Father regularly saw bruises on the
Student.683 He did not see the Student make progress on being able to wait for an item
or a preferred activity.684

310. On December 6, 2024, the Father observed the Student during the school day.
The Father watched the Student through a window for an hour and saw:685

There was a lot of him hitting his legs and hitting his head and self-
injurious behavior during this time. They were making him a pizza in the
oven and . .. he wanted it right now and it wasn't happening. He was
hitting the table and he didn't seem to be having a very good day there.

311. The Father did not witnhess the Student’s special education staff intervene to
stop the Student from the SIB.686

312. On or about December 9, 2024, the Father placed the Student at Devereux
Behavioral Health, a residential facility in Pennsylvania.68” The Student receives
behavioral health treatment at Devereux as well as speech and language therapy and
occupational therapy.688 The Student is not receiving educational services at
Devereaux because they are not funded.68° The record does not establish whether
educational services are available at Devereaux.

67971128, T1132.

680 T1132.

681 T490-491; T580.

682 T580-581.

683 T491.

684 TH81.

685 T583.

686 T584.

687 T440.

688 T441.

689 T441.

Findings of Fact, Conclusions of Law, and Final Order Office of Administrative Hearings
Cause No. 2024-SE-0080 16201 E. Indiana Avenue, Suite 3000
Docket No. 06-2024-0SPI-02241 Spokane Valley, WA 99216

8612 - OSPI (253) 476-6888
Page 78 (206) 593-2200 FAX



Data Collection: Progress Reports, Daily Logs, and IEP Goal Data

313. Based onthe PBMU FBA/BIP and the May 2024 BIP, Dr. Tucker opined that the
Student’s special education staff should have collected data about the Student that
included: 1) a fidelity check of all the procedures every day that were put in place to
mitigate the behavior; 2) a frequency count of behaviors, showing how many times per
hour self-injury, physical aggression, and vomiting occurred, including the triggers or
the antecedents to those behaviors; and 3) incident reports generated when the
behavior reached a point where the helmet or pads were needed, including which
protocols were followed, how long the incident lasted, and the Student’s reaction to
interventions.690

314. According to Dr. Lupas, data reflecting “fidelity to the treatment” and the rate
of behavior should be collected when implementing a plan like the PBMU FBA/BIP.691
There are a number of different styles to collect data on rate of behavior (i.e. using a
timer set to go off every five minutes, or using a clicker to collect the rate of self-injury
that is occurring across the day), but Dr. Lupas opined that, in general, the fidelity to
the treatment and the actual rate of the behavior are two essential pieces of data.692
Dr. Lupas explained that collecting data on the rate of behavior is the only way for a
team to know if they are meeting goals.693

315. The Student’s special education providers, led by Mr. Kinsman, kept a record
of the Student’s daily progress on “Bobcat Daily” activity reports.694 Mr. Kinsman’s
intention was to send a Bobcat Daily form home to the Father each day.69

316. The record includes copies of Bobcat Daily reports for the period September 3,
2024, through October 7, 2024.6%9 The Bobcat Daily forms in the record have space
to record information about the Student’s morning mood, his food intake at breakfast
and lunch, bathroom notes, his afternoon mood, notes in the morning and afternoon,
as well as space for special announcements.697 All but one of the Bobcat Daily forms

690 T798-799.

691 T893.

692 T893.

693 T894,

694 P39; T182, T202.
6957182, T202.

696 P39,

697 P39,
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in the record show the District administered a dose of Lorazepam, Hydroxyzine, or both
each day.698

317. The Bobcat Daily activity reports are where Dr. Evans believes the District
tracked data on the Student’s self-harm.69° The Bobcat Daily reports show one
instance of reported self-harm: the Student tapping his forehead on September 19,
2024.790 The incident when the Student hit Mr. Kinsman multiple times on June 20,
2024, does not appear in the provided Bobcat Daily reports.701

318. Because the Father requested more information than what appeared on the
original Bobcat Daily activity reports, on or around October 15, 2024, Mr. Kinsman
created a newer version that included the Student’s specific objectives.”’92 The record
does not include copies of the newer Bobcat Daily forms or any Bobcat Daily activity
reports outside the September 3, 2024, through October 7, 2024 date range. The
newer version of the Bobcat Daily forms did not include a record of specific numbers
of SIB and physical aggression each day.703

319. Inthe period of May 23, 2024, through October 22, 2024, the Student’s special
education providers kept a log of the Student’s daily activities.”%4 This log consists of
hand-written notes on notebook paper. Of the 65 school days in the period May 23,
2024, through October 22, 2024, the District kept a daily log for the Student on 43
days.”05 The daily logs were kept for internal purposes, with “noteworthy highlights”
reported on the Bobcat Daily forms.706 The Student’s special education providers did
not track or collect data on all the daily incidents of SIB that the Student exhibited.”07
There is no evidence in the record of SIB data collected prior to May 23, 2024, or after
October 22, 2024.

698 P39 pp1l-7.

699 7143,

700 P39 p4.

701 P39; T275-276.
702 P41 p1; T203.
703 T302.

704 P41,

705 D16; P41.

706 T340.

7077243, T721.
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320. On all but eight days in the daily log, an incident of the Student’s SIB, agitation,
or angry behavior is recorded.”%8 These logs include the following descriptions of the
Student’s behavior:709

5/30/24 | ESCALATED, HIT SELF, CALMED QUICKLY

6/4/24 ESCALATED, HIT STAFF, HIT SELF

6/6/24 HIT HEAD WITH FIST

6/11/24 | ESCALATED ON BUS RIDE HOME, HIT HEAD, SCREAMED

6/13/24 | HIT HEAD AND SHOWED FRUSTRATION; BECAME FRUSTRATED WHEN WAITING AND HIT
HEAD, TOOK STAFF HAND AND HIT

8/28/24 | ESCALATED TWICE

8/29/24 | AGITATION WHEN DROPPED OFF, HIT SIDES AND HEAD; HIT STAFF’S IPAD

8/30/24 | ARRIVED ESCALATED, HITTING HEAD AND RIBS, MORE HITS TO SELF; HIT RIBS AND
HEAD AFTER WALK; AGITATED AND WORE HELMET ON BUS

9/3/24 AGITATED ON BUS; 27 MINUTE TEMPER TANTRUM

9/5/24 CAME OFF BUS ESCALATED, “USUALLY HITS HIMSELF THE WHOLE WAY” TO
CLASSROOM

9/6/24 CAME OFF BUS AGITATED; HIT SELF WHEN NOT UNDERSTOOD; TEMPER TANTRUM,
“WAITED IN HALL FOR HIM TO CALM DOWN” “LARGEST PHYSICAL OUTBURST THIS
YEAR”

9/10/24 | TEMPER TANTRUM, “MELT DOWN”; HIT SELF

9/12/24 | AFTER NAP WOKE UP MAD AND HIT SELF; DENIED COOKIE AND HIT SELF

9/16/24 | CAME IN A LITTLE AGITATED; ESCALATED WHEN CAMPUS BUSY

9/18/24 | 25 MINUTE ESCALATION

9/17/24 | ESCALATED "VERY AGGRESSIVE WITH SELF AND JUMPING ON CHAIR”

9/19/24 | "[STUDENT] BECAME ANGRY WHEN WORKING ON TYPING WASN'T ABLE TO FINISH.
[STUDENT] IS BECOMING ANGRY WHEN ASKED TO DO ANY WORK"; “GOT MAD TO TRY
AND GET OUT OF WORK”; TEMPER TANTRUM WHEN ASKED TO CLARIFY STATEMENT

9/20/24 | ESCALATED IN AM ON ARRIVING, HIT SELF ALL THE WAY TO CLASS, HIT KADE'S PAD
WITH CLOSED FIST. "[STUDENT] GETS FRUSTRATED AND A LITTLE UPSET WHEN
PUSHED TO WORK"

9/23/24 | CAME IN AGITATED AND UPSET; "BANGED HEAD ON WALL BY FRIDGE & LEFT
MARK/HOLE IN WALL"

9/24/24 | WHEN WALKING CART TO FILL BIRD FEEDERS "[STUDENT] BECAME ESCALATED WHEN
| ASKED HIM TO STOP AT THE OFFICE DOOR. (HITTING HEAD & RIBS THEN SCREAMING.)
WE REDIRECTED HIM OUTSIDE, HE HELPED COMPLETE THE JOB & RETURNED TO
CLASSROOM. PHYSICAL OUTBURSTS THE WHOLE WAY."

9/25/24 | HIT SELF IN BATHROOM

10/1/24 | CAME IN AGITATED; “LAST TWO MORNINGS GETS AGITATED AND ANGRY WHEN HE
DOESN'T GET [PEPSI]”

10/2/24 | AFTER LAYING DOWN "HITTING HIMSELF IN BATHROOM HITTING HEAD AGAINST
MIRROR THEN CAME OUT ANGRY HITTING HIMSELF" 20 MINS

10/3/24 | "CAME IN ESCALATED HIT CODY'S PAD BEFORE THEY ENTERED BUILDING"

708 P41 pp2, 4-6, 9, 12-44, 46-48, 50-64.
709 P41 pp2, 4-6, 9, 12-44, 46-48, 50-64.
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10/4/24 | "BECAME UPSET FOR UNKNOWN REASONS"; BECAME UPSET WHEN WAITING FOR
LUNCH PIZZA TO BE PICKED UP; [STUDENT] IS GETTING ANGRY

10/7/24 | “[STUDENT] IS TRYING TO TELL ME WHAT HE NEEDS HELP WITH BUT IS HAVING A HARD
TIME[,] TRIED TO USE WORDS ON IPAD WITH MY HELP BUT STILL COULDN'T GET THERE
SO HE HAS BEEN VERY ANGRY”

10/8/24 | ARRIVED AGITATED

10/9/24 | “[STUDENT] HAS FALLEN INTO THE ROUTINE OF ENTERING IN A ‘CRABBY’ MOOD”

? BECAME ANGRY AND HIT SELF WHEN TOLD OUT OF PIZZA

10/14/24 | “CAME IN AGITATED”

10/16/24 | “CAME IN AGITATED” LASTED 25 MINS; BECAME AGITATED SECOND TIME

10/17/24 | BECAME ANGRY AND HIT SELF WHEN WAITING FOR PEPSI, LASTED 40 MINS

10/21/24 | “CAME IN ANGRY”

321. The daily logs include the following six behavior events that are marked with a
colored sticky note.710

9/18/24

ESCALATED 1 HR 20 MINS

9/25/24

"BIG AGGRESSION TOWARDS SELF" 40 MIN ESCALATION

9/27/24

"[STUDENT] WAS MAD FROM THE MOMENT HE LEFT THE FRONT STEPS OF HIS HOUSE.
HITTING HIMSELF IN RIBS & THIGHS" 12:20 "BIGGER ESCALATION" "TOOK CHAIR
HE BROKE TO THE DUMPSTER DIDN'T LIKE THAT WAS VERY ANGRY ON THE WAY
BACK. CONTINUED IN CLASS" 2:00 "PHYSICAL OUTBURST"

9/30/24

"CAME IN ANGRY" "BIG ANGER PHYSICALLY AGGRESSIVE FIRST THING IN THE
MORNING 8:30"

10/1/24

ASKED TO WATER PLANTS "HIT KADE'S PAD WITH DOUBLE FISTS OUT OF NOWHERE
WHEN ASKED TO WATER PLANTS"

10/7/24

"[STUDENT] ASKED FOR PEPSI RIGHT AWAY VERY ANGRY WHEN TOLD NO HIT SELF
AND TABLE KNOCKED OVER WATER" "BIG PHYSICAL OUTBURST THAT HAS LASTED"
"SAID SORRY MULTIPLE TIMES AFTER KNOCKING WATER ALL OVER TABLE AND
GETTING MAD" ESCALATION LASTED 46 MINS, STARTED AGAIN 15 MINS LATER.
"[STUDENT] SEEMS TO BE SLIGHTLY LIMPING MAYBE HURT HIMSELF DURING HIS
ESCALATION" STILL BOTHERING HIM AN HOUR LATER BUT HE WOULD NOT STOP
WALKING AND TRYING TO JUMP.

322. The Student’s daily logs reflect the following instances of the Student sleeping
at school:711

9/9/24 | SLEPT

9/10/24 | SLEPT

9/12/24 | SLEPT FROM 9:35 - 11:30

9/16/24 | SLEPT

9/17/24 | SLEPT

9/18/24 | SLEPT 1.5 HRS "SLEPT MOST OF THE MORNING"; LAY DOWN AGAIN AFTER
ESCALATION

710 P41 ppl13-14, 21-29, 37.
711 P41 pp4-7,9-11, 13-24, 27-29, 33-45, 55.
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9/19/24 | LAY DOWN TWICE. 10 MINS IN AM. SLEPT IN PM FOR 25 MINS
9/20/24 | SLEPT 15 AND 30 MINS IN AM

9/25/24 | SLEPT TWICE 20 MINS, 45 MINS

9/30/24 | SLEPT THREE TIMES

10/1/24 | SLEPT

10/2/24 | SLEPT ONE HOUR 20 MINS

10/3/24 | SLEPT 30 MINS

10/4/24 | SLEPT

10/7/24 | SLEPT THREE TIMES; SECOND TIME 25 MINS

10/9/24 "He usually lays on the couch for about 1/2 hr" when he comes in
? SLEPT 1.5 HRS IN AM SLEPT AGAIN FOR 15 MINS

10/15/24 | SLEPT 3HR 37 MINS

10/16/24 | SLEPT 35 MINS
10/17/24 | SLEPT 20 MINS

323. The Student’s daily logs show the staff recorded the following three incidents
of I o' se!f-soothing:712

9/17/24 | I
9/24/24 |
9/25/24 |

324. On September 4, 2024, staff recorded in the log that the Student made “puking
sounds” in the bathroom and “possibly threw up.”713 On September 6, 2024, staff
recorded that Student “went to the bathroom showered and assumedly gagged himself
for sensory input same as yesterday threw up as well.”714

325. The daily log shows the Student ate only the following food for breakfast, lunch,
or snack, at school: pizza, chips, chicken, popcorn, barbecue sandwich, cookie,
breakfast bar, crackers, and fries.”15

326. Mr. Kinsman’s intention was to log all the Student’s activities each day in the
daily log; however, some days in the period May 23, 2024, through October 22, 2024,
do not have an entry and some daily log entries do not reflect activity for a full day.”16
Mr. Kinsman stopped recording data in the daily logs after October 22, 2024, because
the new Bobcat Daily activity reports, started on October 15, 2024, provided

712 P41 pp38, 33-34, 27-29.
713 P41 p49.

714 P41 pp46-47.

715 P41 pp1-12, 15-49, 52, 55.

716 T342.
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“comprehensive data on [the Student’s] time at school.”’t" Mr. Kinsman
acknowledged that he and the Student’s paraeducators did not record every incident
of SIB and harm to others exhibited by the Student.”18 The incident when the Student
hit Mr. Kinsman on June 20, 2024, is not recorded in the daily log.719 In the daily log,
Mr. Kinsman would indicate SIB incidents he felt “were of magnitude” or that were “out
of the normal for the Student” using a colored sticky note.”20

327. Mr. Garcia recalled that, in the daily logs, he was specifically instructed to track,
“what we did with the Student, what he ate, what he drank, anger or positive or good
things that he did - just things that we felt like we needed to take a note of.”721 Mr.
Garcia was not directed to record data in the daily logs about how many times the
Student engaged in self-harm during the day. According to him,722

we would write down if it was, like, a big one. . . Typically, if | wrote it
down, it was a little bigger than normal just like a little frustrated
outburst.

* k%

So, if | wrote down that the student was angry, like on a normal piece of
paper, that would have been a little bigger of a situation. But if | put a
sticky note, that marks that that was a very big moment.

328. Mr. Jackson did not know what the sticky notes in the daily log indicated.”23 Mr.
Jackson did not know if there is a difference between a “melt down” and a “temper
tantrum.”724

329. Dr. Tucker read all 67 pages of the daily log recorded by the Student’s special
education staff.725 Dr. Tucker could not determine, from her review, whether the
Student was making progress with his behaviors.”26 Regarding the information

717 P41 p1l.

718 T261-262.

719 P41; T275-276.

720 T242-243, T355.

72171114,

72271114-1115.

723 T1045.

724 T1036.

725 T809.

726 T808.
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recorded in the daily logs, Dr. Tucker took issue with several aspects.”27 First, she
noted that there is no frequency data regarding the number of times the Student hit
his head, engaged in physical aggression, or how many times he engaged in self-
vomiting. The daily logs record anecdotal data that cannot be equated with
behavior.”28 Next, Dr. Tucker found the staff’s use of non-standard, undefined
language like “temper tantrum” unhelpful and difficult to understand.”2® Finally, Dr.
Tucker saw no data collection related to identifying precursors to behavior and the
protocols used by the team to address behavior.730

330. Dr. Tucker summarized the issues she found with the daily logs as follows:

What we don't know from looking at these is all the things that were in
the Behavior Intervention Plan. They're not reflected in here at all. So,
what | would want to see is that staff were giving data sheets that
reflected exactly what was going on, that they were trained, that they
were supervised, that they documented how many people were there
each day, that the programming truly reflected what it is that was in that
plan and in the IEP.

331. In the period of September 3, 2024, through November 22, 2024, the
Student’s special education providers collected data about the Student’s work toward
achieving his IEP goals.”31 Staff would “run trials with the Student and then record a
plus or a minus sign on if the Student was able to complete the objective.”732 Mr.
Kinsman described the marks on the IEP goal sheets as follows:733

So the plus sign means that yes, they practiced that objective for the
day. A negative sign means that they were not able to practice that,
whether it is because they chose not to, whether they couldn't quite get
the skill with accuracy and independence. It just means yes, did they
practiced that objective.

727 T807-808.
728 T807-808.
729 T807-808.
730 T807-808.
731 P42; T195.

732 T182.

733 T316.
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332. Mr. Kinsman estimated that staff worked on IEP goals and recorded IEP goal
data for an hour and a half in the mornings.”34 If the Student required a break during
that period, staff could come back to the task later.”3% “Ten to fifteen minutes is when
the Student hits the ceiling point, and that's when we know we are going to want to
back off, otherwise agitation will set in and we don't want him to get hurt.”736

333. Mr. Kinsman intended to record IEP goal data daily, but “for one reason or
another, it doesn’t happen every day.”?37 If data is not recorded for a particular date,
it could mean that either no data was collected or the goal was not worked on that day,
or both.738 According to Mr. Jackson, if there is no IEP data on a specific day, it could
mean that “someone wasn’t there” that day.7”3°

334. Mr. Garcia typically worked on and collected data for the four academic IEP
goals, while Mr. Jackson collected data for the behavior, social skills, communication,
and adaptive/self-help goals.740

335. Once collected, the team used the IEP goal data to “derive future
instruction.””41 Mr. Kinsman estimated that he reviewed the IEP data sheets every
couple of weeks.742

336. Mr. Garcia did not collect any IEP goal data other than what he recorded on the
IEP goal sheets in Exhibit P42.743

Witness Credibility Determinations and Related Findings

337. Dr. Lupas has extensive education, training, and experience as a psychologist
working with individuals with developmental disabilities, intellectual disabilities, and
autism, and with families who support them.”44 Dr. Lupas’s testimony regarding her
experience working with the Student and her recommendations for him are highly
credible, with the following exception. Dr. Lupas’s knowledge of the Student’s special

734 T195.

735 T195.

736 T195.

737 T316.

738 T316.

739 T1053.

740 T196, T1054-1056, T1119-1120.
7417196

742T197.

743T1122.

744 7882-884, T887.
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education programming is informed solely by her review of records and information
she received from the Parent. She did not speak with District staff to learn their
perspective, has never observed the Student in an educational setting, is not familiar
with and has no knowledge of the District’s special education programming, and has
no personal knowledge of the Student’s educational programming.”45 This impacts the
reliability of her opinion testimony regarding the District’'s development of the
Student’s IEP, the adequacy of the District’'s services to the Student, and the
appropriateness of the Student’s goals, which is therefore given little weight.

338. Dr. Tucker is a doctorate level BCBA and has almost 30 years’ experience in
special education, including teaching special education students. She has extensive
experience both working in and teaching ABA.746 Therefore, Dr. Tucker’s testimony and
opinions regarding the PBMU FBA/BIP, the District’'s FBA, and the District’'s data
collection/reporting are highly credible, with the following exception. Like Dr. Lupas,
Dr. Tucker’'s knowledge of the Student’s special education programming is informed
solely by her review of records and information she received from the Parent. Dr.
Tucker did not speak with District staff to learn their perspective, did not observe the
Student in an educational setting, is not familiar with and has no knowledge of the
District’s special education programming, has no personal knowledge of the Student’s
educational programming, and did not know the Student when the District developed
his IEP and FBA in May 2024.747 This impacts the reliability of her opinion testimony
regarding the District’s development of the Student’s IEP, the adequacy of the District’'s
services to the Student, and the appropriateness of the Student’s goals, which is
therefore given little weight.

CONCLUSIONS OF LAW

Jurisdiction

1. The Office of Administrative Hearings (OAH) has jurisdiction over the parties and
subject matter of this action for the Superintendent of Public Instruction as authorized
by 20 United States Code (USC) §1400 et seq., the Individuals with Disabilities
Education Act (IDEA), Chapter 28A.155 Revised Code of Washington (RCW), Chapter
34.05 RCW, Chapter 34.12 RCW, and the regulations promulgated under these
provisions, including 34 Code of Federal Regulations (CFR) Part 300, and Chapter 392-
172A Washington Administrative Code (WAC).

745 T914-916, T922-923
746 T748-750.
747 7758, T817-828.
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2. The IDEA is silent as to which party bears the burden of proof in the due process
hearing. In Schaffer v. Weast, 546 U.S. 49, 51 (2005), the United States Supreme
Court considered this issue and held that “the burden lies, as it typically does, on the
party seeking relief.” In Washington state, the legislature recently enacted a law that
places the burden of proof on school districts in due process hearings. Senate Bill
5883 (SB 5883), which adds a new section to RCW 28A.155, was signed by Governor
Jay Inslee on March 13, 2024, and took effect on June 6, 2024. The U.S. Supreme
Court and Washington courts have generally held that the standard of proof in an
administrative proceeding is a preponderance of the evidence.”#8 Therefore, the
District’s standard of proof in this matter is preponderance of the evidence.

The IDEA and FAPE

3. Under the IDEA, a school district must provide a free and appropriate public
education (FAPE) to all eligible children. In doing so, a school district is not required to
provide a “potential-maximizing” education, but rather a “basic floor of opportunity.”749

4, In Rowley, the U.S. Supreme Court established both a procedural and a
substantive test to evaluate a state's compliance with the IDEA. The first question is
whether the state has complied with the procedures set forth in the IDEA. The second
question is whether the individualized education program developed under these
procedures is reasonably calculated to enable the child to receive educational
benefits. “If these requirements are met, the State has complied with the obligations
imposed by Congress and the courts can require no more.” 750

5. Procedural safeguards are essential under the IDEA, particularly those that
protect the parent’s right to be involved in the development of their child’s educational
plan.”®1 Procedural violations of the IDEA amount to a denial of FAPE and warrant a
remedy only if they:

(I) impeded the child’s right to a free appropriate public education;

(I) significantly impeded the parents’ opportunity to participate in the
decision-making process regarding the provision of a free appropriate
public education to the parents’ child; or

748 Steadman v. SEC, 450 U.S. 91, 102 (1981); Thompson v. Dep't of Licensing, 138 Wn.2d 783, 797
(1999); Hardee v. Dep’t of Social & Health Services, 172 Wn.2d 1, 4 (2011).

749 Bd. of Educ. of Hendrick Hudson Central Sch. Dist. v. Rowley, 458 U.S. 176, 197 n.21, 200-201
(1982).

750 Rowley, 458 U.S. at 206-07.
751 Amanda J. v. Clark County Sch. Dist., 267 F.3d 877, 882 (9th Cir. 2001).
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(1) caused a deprivation of educational benefits.”52

6. “To meet its substantive obligation under the IDEA, a school must offer an IEP
reasonably calculated to enable a child to make progress appropriate in light of the
child’s circumstances.””%3 The determination as to whether an IEP is reasonably
calculated to offer a student FAPE is a fact-specific inquiry. As the U.S. Supreme Court
has made clear, “[a] focus on the particular child is at the core of the IDEA,” and an
IEP must meet a child’s unique needs.”®* The “essential function of an IEP is to set out
a plan for pursuing academic and functional advancement.”’55 Accordingly, an IEP
team is charged with developing a comprehensive plan that is “tailored to the unique
needs of a particular child.”756 Additionally, the Student’s “educational program must
be appropriately ambitious in light of his circumstances . ..."757

7. In reviewing an IEP, “the question is whether the IEP is reasonable, not whether
the court regards it as ideal.””58 The determination of reasonableness is made as of
the time the IEP was developed.”®® An IEP is “a snapshot, not a retrospective.” 760

ISSUE 2: Whether the District violated the IDEA and denied the Student a FAPE by
failing to develop IEPs that were appropriate in the areas of specially designed
instruction, related services, accommodations, behavior supports, and placement, in
light of the Student’s circumstances, from June 2022 to the present

8. In developing an IEP, a student’s IEP team must consider the student’s
strengths, the parents’ concerns for enhancing their student’s education, the most
recent evaluation results, and the student’s academic, developmental, and functional
needs.”%1 The team must also consider special factors unique to the student.”62 If a

752 20 USC §1415(f)(3)(E)(ii); WAC 392-172A-05105(2); 34 CFR §300.513(a)(2).

753 Endrew F. v. Douglas County Sch. Dist. RE-1, 580 U.S. 386, 137 S. Ct. 988, 999, 197 L. Ed. 2d
335 (2017).

754 Id.

755 Id.

756 |d. at 1000.

757 Id.

758 |d. at 999 (emphasis in original).

759 Adams v. Oregon, 195 F.3d 1141, 1149 (9th Cir. 1999).
760 Id.

761 WAC 392-172A-03110(1).

762 WAC 392-172A-03110(2).
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student’s behavior impedes their learning or that of others, the IEP team must consider
the use of positive behavior interventions and supports to address behavior.763

9. An IEP must contain a statement of a student’s present levels of academic and
functional performance, including how the student’s disability affects involvement and
progress in the general education curriculum.?64 In addition, an IEP must include a
statement of annual goals, including academic and functional goals designed to meet
the student’s needs that result from their disability to enable them to be involved in
and make progress in the general education curriculum and to meet each of the
student’s other educational needs that result from the student’s disability.”6® There
must be a relationship between the present levels of performance and the goals and
objectives.”66 Moreover, goals must be stated with enough specificity that they are
understandable and must be measurable in order to determine whether a student is
making progress toward the goals.

10. The IDEA does not specify the number of goals that must be included in an IEP,
but there should typically be at least one goal for each area of need.”6” An IEP need
not contain every goal requested by a parent or recommended by the parent’s
experts.768

11. In addition, an IEP must include a statement of the special education and
related services needed to enable the student to advance appropriately toward
attaining the annual goals, to be involved in and make progress in the general
education curriculum, to participate in extracurricular and other non-academic
activities, and to be educated and participate with other students, including
nondisabled students.”69

12. “Specially designed instruction” means adapting, as appropriate to the needs
of an eligible student, the content, methodology, or delivery of instruction to address

763 WAC 392-172A-03110(2)(i).

764 WAC 392-172A-03090(1)(a).

765 WAC 392-172A-03090(1)(b).

766 Seattle Sch. Dist., 34 IDELR 196, 34 LRP 226 (SEA WA 2001).

767 See, e.g., Bellflower Unified Sch. Dist., 54 IDELR 66 (SEA CA 2010) (IEP deficient because it did not
contain goals to address student’s deficits in attending to group instruction).

768 See G.D. v. Torrance Unified Sch. Dist., 112 LRP 12078 (C.D. Cal. 2012) (IEP goals not inappropriate
where the district included goals addressing the student’s significant needs while excluding those it
deemed unnecessary or not age appropriate).

769 WAC 392-172A-03090(1)(d).
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the student’s unique needs that result from the student’s disability and to ensure the
student’s access to the general education curriculum.?70

13. “Related services” are transportation and such developmental, corrective, and
other supportive services as are required to assist a student eligible for special
education to benefit from special education, including SLP and OT services, and parent
counseling and training.”71

March 2022 IEP

14. As stated above, the determination of reasonableness of an IEP is made as of
the time the IEP was developed; therefore, the appropriateness of the March 2022 IEP
is not addressed by the tribunal because it was developed outside the relevant time
period in this case (which begins in June 2022).

The November 2023 |IEP Was Not Reasonably Calculated to Enable the Student to
Make Progress Appropriate in Light of His Circumstances

15. The November 2023 IEP called for the Student to be placed in a residential
placement. In the interim, while the District worked to find such a placement, the
Student was to receive two 30-minute sessions in the home each week.

16. According to the District, the IEP team’s decision to provide the Student with
only two 30-minute sessions per week in November 2023 was based on the District’s
perception of the Student’s tolerance levels at the time. The team believed the Student
did not have the stamina to participate in 60 minutes of SDI in all areas each day and
they offered the interim services as a first step to get to know the Student and his
behaviors. The District presented no data on which they relied to make this decision
about the Student’s tolerance. The District also did not provide evidence to show why
10 minutes per month of related services of communication, monitored by an SLP, was
sufficient when the March 2022 Evaluation called for a program made up of over 50%
functional communication training. The data the District had, the March 2022
Evaluation, showed that when the Student was last served by the District, he tolerated
two-hour daily sessions in school with the BCBA and her team. The March 2022
Evaluation did not suggest that the Student would only tolerate two 30-minute
sessions per week outside the school setting. Dr. Tucker agreed that it was a significant
step backwards to serve the Student for 30 minutes twice per week in his home when

770 WAC 392-172A-01175; 34 CFR §300.39(b)(3).
771 WAC 392-172A-01155(1).
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he had previously received a highly specialized program for two hours each day in
school.

17. A preponderance of the evidence shows that, at the time the District developed
the November IEP 2023, the Student required and could tolerate more than one hour
per week of SDI services, more than one hour per week of behavior services, and more
than 10 minutes per month of SLP-monitored services. The Student’s LRE placement
in November 2023 was in a residential facility; consequently, his IEP should have
provided sufficient intensive behavioral services and SDI to support a student with
such a placement need, even in the interim. It did not do so. For these reasons, it is
concluded that the services provided under the November 2023 IEP did not approach
the intensity of services the Student would have received in a residential placement;
therefore, the IEP as a whole was not reasonably calculated to enable the Student to
make appropriate progress in light of his circumstances.”’2 The Father is entitled to a
remedy for this denial of FAPE, as addressed below.

The May 2024 IEP Was Not Reasonably Calculated to Enable the Student to Make
Progress Appropriate in Light of His Circumstances

May 2024 Placement

18. The May 2024 |EP changed the Student’s placement from a residential facility
(with interim services in the home) to 0% - 30% in general education. The Parent argues
that the Student’s change in placement from residential to the school setting was
inappropriate based on the evidence of his continued behavioral and educational
needs. The District argues that residential placement in May 2024 was not the LRE for
the Student, that it provided an appropriate program for the Student, and that staff
was able to appropriately deliver the Student’s services in the school setting. For the
reasons discussed below, the District has failed to prove that changing the Student’s
placement from a residential facility to serving him in the school setting was
appropriate.

19. School districts must ensure that special education students are served in the
“least restrictive environment.””73 This means students should be served: 774

(1) to the maximum extent appropriate in the general education
environment with students who are nondisabled; and

772 Endrew F., 580 U.S. at 399.
773 WAC 392-172A-02050.
774 WAC 392-172A-02050.
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(2) special classes, separate schooling or other removal of students
eligible for special education from the general educational environment
occurs only if the nature or severity of the disability is such that
education in general education classes with the use of supplementary
aids and services cannot be achieved satisfactorily.

20. The IEP team must consider the terms of WAC 392-172A-02060 when
determining a student’s placement:775

(1) When determining the educational placement of a student eligible
for special education including a preschool student, the placement
decision shall be determined annually and made by a group of persons,
including the parents, and other persons knowledgeable about the
student, the evaluation data, and the placement options.

(2) The selection of the appropriate placement for each student shall be
based upon:

(a) The student's IEP;

(b) The least restrictive environment requirements contained in
WAC 392-172A-02050 through 392-172A-02070, including this
section;

(c) The placement option(s) that provides a reasonably high
probability of assisting the student to attain his or her annual
goals; and

(d) A consideration of any potential harmful effect on the student
or on the quality of services which he or she needs.

(3) Unless the IEP of a student requires some other arrangement, the student
shall be educated in the school that he or she would attend if nondisabled. In
the event the student needs other arrangements, placement shall be as close
as possible to the student's home.

21. The Ninth Circuit has developed a four-part test to determine whether a
student's placement represents the least restrictive environment, as first set out in
Sacramento City Unified Sch. Dist. v. Rachel H., 14 F.3d 1398, 1404 (9th Cir.
1994).776

775 See 34 CFR 300.116(b)(2).
776 Ms. S. ex rel. G v. Vashon Island Sch. Dist., 337 F.3d 1115, 1137 (9th Cir. 2003) (cleaned up).
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We consider: (1) the academic benefits of placement in a mainstream
setting, with any supplementary aides and services that might be
appropriate; (2) the non-academic benefits of mainstream placement,
such as language and behavior models provided by non-disabled
students; (3) the negative effects the student's presence may have on
the teacher and other students; and (4) the cost of educating the
student in a mainstream environment.

22. School districts must “ensure that a continuum of alternative placements is
available to meet the special education and related services needs of students.””77 As
discussed by the Ninth Circuit, “[t]his ‘continuum of alternative placements’ may
include ‘placement in a public or private residential program, in the event such a
program ‘is necessary to provide special education and related services to a child with
a disability.””778

23. Just like the standard for FAPE, districts are not required to implement
residential placements simply to maximize educational benefits.””® However, a lack of
progress in a less restrictive placement can show the necessity of a residential
placement.780

24, Behavior problems are not a basis for residential placement unless they
become so severe that they interfere with the student's ability to obtain an educational
benefit in a typical school setting. Typically, such behavior threatens the welfare of the
student or other individuals and cannot be effectively managed anywhere other than
a 24-hour environment with specially trained staff.781

777 WAC 392-172A-02055(1).
778 M.S. v. L.A. Unified Sch. Dist., 913 F.3d 1119, 1136 (9th Cir. 2019) (emphasis added).

779 See, e.g., Kerkam v. Superintendent, D.C. Pub. Schs., 17 IDELR 808 (D.C. Cir. 1991); and District of
Columbia Pub. Schs., 123 LRP 13715 (SEA DC 03/30/23).

780 Independent Sch. Dist. No. 284 v. A.C., 35 IDELR 59 (8th Cir. 2001). But see CN v. Katonah
Lewisboro Sch. Dist., 78 IDELR 11 (2020) (a private evaluator's recommendation that a high school
student with bipolar disorder receive "24/7" care did not negate the fact that the teen was making
progress in a significantly less restrictive environment and did not convince the U.S. District Court that
the teen needed to be placed in a residential facility to receive FAPE.)

781 See, e.g., J.B. v. Tulumne County Superintendent of Schs., 78 IDELR 188 (E.D. Cal. 2021) (records
indicating that interventions failed to address the dangerous and escalating behaviors of a fourth-grader
whose pockets and socks had to be searched daily showed the district should have offered the student
a residential placement.); ASawam Pub. Schs., 63 IDELR 29 (SEA MA 2014) (finding that the extremely
dangerous behaviors of a student with autism, which led to two long psychiatric hospitalizations and a
reduction in educational services, called for residential placement); and District of Columbia Pub. Schs.,
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25.  Generally, behavior problems that are limited to the home environment or
manifest themselves almost exclusively in that setting do not warrant residential
placement. A parent's inability to manage a student at home will not in itself
demonstrate a need for a residential placement.782

26. The District claims that the Student emerged from his stay at Seattle Children’s
Hospital stabilized, directable, and “just a new kiddo.” Ms. Tucker did not collect
“formal data” on the Student’s behavior from April 8, 2024, through June 4, 2024, but
based on the District’'s communications with the Father, the District believed the
Student was doing much better at home. This conflicts with the Father's and Ms.
Shipman’s testimony that, shortly after his return home from the hospital, the
Student’s SIB was as severe as his had been when he entered the hospital. It also
conflicts with Ms. Tucker’s own testimony that she did not ask the Father if he believed
the Student was “more regulated and much more directable.” The District did not
collect behavior data as part of the May 2024 Assessment Revision and the record
shows that the District gave little consideration to the recommendation for residential
placement made by Mr. Bills, the school psychologist, in the Student’s March 2024
Evaluation. Additionally, the May 2024 IEP shows that the Student’s present levels
included engagement in SIB at school and at home. The District pointed to no data to
support a claim that in early May 2024 the Student’s SIB and aggressive behavior was
reduced in the school setting, that the Student was more stabilized and directable, or
that his SIB and aggressive behavior no longer interfered with his ability to access his
education.

27. Application of the Rachel H. factors supports residential placement at the time
of the development of the May 2024 IEP. With respect to the first factor, which focuses
on the educational benefits of placing the Student in a regular classroom, the District
struggled to support the Student in terms of his behaviors involving SIB and
aggression, to the point that not only was he not making meaningful progress in
resolving those behaviors, but his behaviors also interfered with his ability to access

118 LRP 48950 (SEA DC 09/28/18) (noting that because a student with violent behaviors was
repeatedly hospitalized in a psychiatric treatment facility, he needed a residential placement to access
consistent educational services)

782 See, e.g., Ashland Sch. Dist. v. Parents of Student R.J., 53 IDELR 176 (9th Cir. 2009) (holding that a
district did not have to pay for a high schooler's placement in a residential facility when that placement
stemmed from her "risky" and "defiant" behaviors at home); L.G. and K.G. v. School Bd. of Palm Beach
County, 48 IDELR 271 (11th Cir. 2007) (noting that the student's aggressive and violent behaviors
occurred outside of school); and Braydon K. v. Douglas County Sch. Dist. RE-1, 76 IDELR 207 (D. Colo.
2020) (noting that most of the student's documented behavioral offenses occurred outside of school,
the district established that it could meet the student's educational needs in a highly structured
therapeutic day program).
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his education. Additionally, his behaviors posed significant barriers for him to be able
to learn the skills he needed to have in order to enjoy a meaningful life after high
school. The record lacks evidence of data showing the Student made progress on his
IEP goals in the 2023-2024 school year. Notably, in fall 2024, the Student was unable
to count past two or three dollars, he could not identify a word without an associated
picture, and he did not know his letters.

28. The second and third Rachel H. factors focus on whether a student will receive
a non-academic benefit from the placement and the impact on the teacher and
children in the regular class. While the District acknowledged the benefit of disabled
students being educated among peers and reportedly sought to avoid the “stale
environment” of a residential facility, the IEP called for the Student to be transported
on a bus by himself and served alone in special education room in a junior high school,
providing him with no interaction with high-school-aged peers. Neither Dr. Tucker nor
Dr. Lupas recommended educating the 18-year-old Student at a junior high or alone in
a room. A residential facility would be able to meet the Student’s behavioral needs,
which is a necessary predicate to his ability to transition after leaving school, and would
likely provide the Student with less isolation from peers than he experienced when
isolated in the junior high school. At the time of the May 2024 IEP, the Student
exhibited SIB daily at home and at school, and there is no evidence showing the District
managed those behaviors leading up to the development of the May 2024 |EP. Not
only did these behaviors prevent the Student from making academic progress, but they
also prevented him from participating in the general education community, or even the
special education community, and obtaining the non-academic benefits of that
participation.

29. The record does not include evidence of the cost of residential placement for
the Student; though, it can be assumed that educating the Student in a residential
facility will be a significant expense to the District. However, in light of the other Rachel
H. factors, the facts weigh in favor of residential placement as the Student’s LRE.

30. The preponderance of the evidence shows a lack of progress with the Student’s
behaviors after his release from the hospital, that the Student’s welfare continued to
be threatened by his daily behavior, and that the Student’s self-injurious behavior
continued in the home environment and when served by the school. Based on this
evidence, the District should have concluded the student's behavioral problems were
impacting his ability to access his education and recognized the necessity of a
residential placement. There is no evidence that the IEP team discussed the
continuum of placement options available to meet the Student’s needs, considered
the restrictiveness of the environment in which it placed him, or discussed whether the
Student required a residential placement to obtain an educational benefit. For the
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reasons discussed, the District’'s decision to change the Student’s placement from
residential to service in the District was a denial of FAPE.

May 2024 IEP Services

31. The Student received services under the May 2024 IEP in the brief period of
June 5, 2024, through June 14, 2024 (the last day of school in the 2023-2024 school
year). The Parent argues that the services and supports provided under the May 2024
IEP were inappropriate. The May 2024 IEP provided for 70 minutes per week in
behavior services; 10 minutes each, concurrently, in other SDI; and weekly related
services with an SLP for 30 minutes and an OT for 20 minutes.

32. Despite the District’s position that it could serve the Student properly in spring
2024, the District failed to provide evidence to support the decision to provide the
Student with little more than two hours per week of services under the May 2024 |EP.
Based on the District’s experience with the Student from November 2023 through
May, 2024, on the March 2024 Evaluation, and on information it could have gathered
from the Father, the District knew, or should have known, that the Student continued
to exhibit SIB behavior on a daily basis, and continued to exhibit aggressive behavior
in that period, including after his stay in the hospital. The District was aware the
Student had recently left an intense hospital program during which he received 24/7
care from professionals to manage his serious behavior issues. Despite its claim that
the Student emerged as a “new kiddo,” the District presented no data to support that
conclusion. On the contrary, Mr. Kinsman testified that the Student’s SIB continued to
occur daily and did not decrease from March 2024 through May 2024. Based on the
May 2024 Assessment Revision, the District understood that the Student was a
complex communicator, with little to no functional communication skills, and with a
significant fine-motor deficit. The District did not provide evidence to show how
providing a total of 50 minutes of related communication and fine motor services per
week would properly serve the Student in those areas. The evidence shows that in May
2024, the Student’s behavioral, communication, and fine motor needs required more
than two hours and 50 minutes of service each week. Dr. Tucker opined that, if the
District believed the amount of service it offered in May 2024 was all the Student could
tolerate, the District should have found an educational placement where the Student
could receive more intensive services for longer amounts of time. Based on her BCBA
and ABA doctorate-level credentials and her 29 years’ experience in special education,
including assisting districts with highly aggressive students, Dr. Tucker’s opinion is
given great weight. Based on the above, the services in the IEP were inappropriate for
the Student, resulting in a denial of FAPE.
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May 2024 BIP

33. The Parent argues the BIP developed along with the May 2024 IEP was
inappropriate because it was based exclusively on the FBA/BIP developed by Seattle
Children’s Hospital/PBMU in the hospital setting and did not take into consideration
the Student’s circumstances in the school setting.

34. In the case of a child whose behavior impedes the child’s learning or that of
others, the IEP team is required to consider the use of positive behavioral interventions
and supports, and other strategies, to address that behavior.783 “A functional behavior
assessment is one type of behavioral intervention or strategy that helps identify
causative factors and objectionable behaviors.”784

35. Under WAC 392-172A-01031, a behavioral intervention plan is a plan
incorporated into a student's IEP if determined necessary by the IEP team for the
student to receive FAPE. The behavioral intervention plan, at a minimum, describes:

(1) The pattern of behavior(s) that impedes the student's learning or the
learning of others;

(2) The instructional and/or environmental conditions or circumstances
that contribute to the pattern of behavior(s) being addressed by the IEP
team;

(3) The positive behavioral interventions and supports to:

(a) Reduce the pattern of behavior(s) that impedes the student's
learning or the learning of others and increases the desired
prosocial behaviors;

(b) Ensure the consistency of the implementation of the positive
behavioral interventions across the student's school-sponsored
instruction or activities;

(4) The skills that will be taught and monitored as alternatives to
challenging behavior(s) for a specific pattern of behavior of the student.

783 20 USC § 1414(d)(3)(B)(i); 34 CFR. § 300.324(a)(2)(i).

784 J | . v. Manteca Unified Sch. Dist., 2016 U.S. Dist. LEXIS 77441 *10 (E.D. Cal. June 14, 2016); see
S.J. v. Issaquah Sch. Dist., 2007 U.S. Dist. LEXIS 67735 (W.D. Wash. Sept. 12, 2007).
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36. The IDEA does not set forth any substantive requirements for BIPs; however,
based on the standard of FAPE, a BIP is appropriate if it is reasonably tailored to meet
the student's disability-related needs at the time of its formation.785

37. Toestablish the inappropriateness of the District’s BIP, the Parent relies almost
exclusively on testimony from Dr. Tucker in which she opined that it was inappropriate
for the District to accept the PBMU FBA/BIP “as-is.” According to Dr. Tucker, because
the hospital setting and the educational setting are different, the District should have
looked at the data provided by PBMU and developed a BIP that applied the PBMU BIP
protocols to the school setting and individualize the BIP to the Student. Other than
pointing to the difference between a hospital and school setting, Dr. Tucker did not
describe specifically what the District should have changed in the PBMU BIP in order
for it to work in the educational setting. The Parent argues that modifications should
have been made to the PBMU BIP to individualize it to the Student, but does not specify
what should have been modified. There was no claim that the PBMU BIP, on which the
District BIP was based, was not reasonably tailored to meet the student's disability-
related needs.

38. In contrast, Dr. Lupas testified that districts will often implement a PBMU
FBA/BIP as is, and will adopt the PBMU recommendations rather than creating their
own. According to Dr. Lupas, because Seattle Children’s has experts in severe behavior
and school districts often do not, a district will implement the PBMU BIP as written and
modify as needed. Notably, the PBMU FBA/BIP does not specify that it is intended to
be implemented only in a hospital setting. Based on the above, the District has proved
that the BIP it created with the May 2024 IEP, relying on the PBMU BIP, was reasonably
tailored to meet the student's disability-related needs at the time of its formation.
Therefore, the District’s BIP was appropriate.

Summary of the May 2024 |IEP Development

39. Viewed as a whole, the District has not demonstrated that the May 2024 IEP
was reasonably calculated to enable the Student to make progress appropriate in light
of his circumstances because 1) it changed the Student’s placement despite the
preponderance of evidence showing residential placement was necessary; and 2) the
services and supports provided were inappropriate in light of the knowledge the District
had about the Student at the time. This resulted in a denial of FAPE. Accordingly, the
Parent is entitled to a remedy as discussed below.

785 Bouabid v. Charlotte Mecklenburg Schs. Bd. of Educ., 121 LRP 41291 (W.D.N.C. 12/10/21).
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The ESY 2024 IEP Was Not Reasonably Calculated to Enable the Student to Make
Progress Appropriate in Light of His Circumstances

40. WAC 392-172A-02020 provides for ESY services as follows:

(1) Extended school year services means services meeting state
standards contained in this chapter that are provided to a student
eligible for special education:

(a) Beyond the normal school year;
(b) In accordance with the student's IEP; and
(c) Are provided at no cost to the parents of the student.

(2) School districts must ensure that extended school year services are
available when necessary to provide a FAPE to a student eligible for
special education services.

(3) Extended school year services must be provided only if the student's
IEP team determines on an individual basis that the services are
necessary for the provision of FAPE to the student.

(4) A school district may not limit extended school year services to
particular categories of disability or unilaterally limit the type, amount or
duration of those services.

(5) The purpose of extended school year services is the maintenance of
the student's learning skKills or behavior, not the teaching of new skKills
or behaviors.

(6) School districts must develop criteria for determining the need for
extended school year services that include regression and recoupment
time based on documented evidence, or on the determinations of the
IEP team, based upon the professional judgment of the team and
consideration of factors including the nature and severity of the
student's disability, rate of progress, and emerging skills, with evidence
to support the need.

(7) For the purposes of subsection (6) of this section:

(@) Regression means significant loss of skills or behaviors if
educational services are interrupted in any area specified on the |IEP;
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(b) Recoupment means the recovery of skills or behaviors to a level
demonstrated before interruption of services specified on the IEP.

41. The ESY 2024 IEP included a behavior goal that focused on transitions during
the daily routine and improving self-management. Notably, the IEP did not provide for
SDI in behavior services, nor did the behavior goal address the Student’s primary target
behavior of SIB or his secondary target behaviors of aggression and vomiting. Although
the District did not collect “formal data” on the Student’s behavior from April 8, 2024,
through June 4, 2024, as is addressed above, the District knew, or should have known,
that the Student continued to exhibit SIB based on the District’s experience with the
Student in spring 2024, on the March 2024 Evaluation, and on information it could
have gathered from the Father. The purpose of ESY services is the maintenance of the
student's learning skills or behavior. The record does not show how the District planned
under the ESY 2024 IEP to maintain the Student’s positive behaviors if his problematic
behaviors were not addressed daily under the IEP. According to Ms. Tucker, the District
wanted to stabilize the Student’s behavior during the short time the District could serve
him during ESY; however, the evidence does not show how the District planned to
stabilize the Student’s SIB and other targeted behaviors if the District was not
addressing them under the IEP by providing behavior services as SDI or as part of the
IEP behavior goal. The District has not demonstrated that the ESY 2024 IEP was
reasonably calculated to enable the Student to make appropriate progress in light of
his circumstances. This resulted in a denial of FAPE. Accordingly, the Parent is entitled
to a remedy as discussed below.

The August 2024 IEP Was Not Reasonably Calculated to Enable the Student to Make
Progress Appropriate in Light of His Circumstances

August 2024 Services

42.  Under the August 2024 IEP, the District provided the Student with 60 minutes
daily SDI in reading, math, writing, math, adaptive/self-help, and social skills, but only
53 minutes per day in behavior.

43. The District failed to provide sufficient evidence to support its decision to
provide only 53 minutes per day in behavior services to a student who, the record
shows, could not access educational benefits because of his severe behavior issues.
During ESY 2024, the Student exhibited SIB on a daily basis and frequently showed
aggression toward staff. As is discussed below, the District did not collect sufficient
formal data about the frequency and severity of the Student’s behavior; however, the
District had access to enough informal data in its Bobcat Daily reports, daily logs, and
anecdotal information about the Student’s behavior in August 2024 to show it should
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have understood that the Student’s serious behavior needed to be addressed. The
District also failed to show why it believed that a student with complex communication
issues, who had essentially no functional communication sKills, was best served with
only 30 minutes per week of related communication services. The District SLP testified
to the importance of functional communication for the Student’s own safety. The
District should have understood at the time of the development of the August 2024
IEP that the Student’s behavior and communication needs required more than was
offered under the IEP created at that time. The preponderance of the evidence in the
record shows the services provided to the Student under the August 2024 IEP were
not appropriate at the time the IEP was developed.

August 2024 Placement

44.  Forthe same reasons considered above as part of the analysis of the May 2024
IEP, and for the additional reasons addressed below, the District’s decision under the
August 2024 I|EP to choose placement in the District, rather than residential
placement, was inappropriate.

45. ThelEPteam claimed that it relied on the March 2024 Evaluation, the Student’s
IEP, and data from both the spring of 2024 as well as ESY 2024 when it decided to
continue to serve the Student in the District. However, the March 2024 Evaluation and
data available to the District at the time support a conclusion that the Student required
residential placement in August 2024.

46. First, the March 2024 Evaluation recommended residential placement for the
Student. The District did not specify why it disregarded the recommendation made in
the evaluation. Next, the District had a letter from Dr. Lupas, who had been treating
the Student since his release from the hospital, that specifically recommended
placement outside the home. Ms. Tucker asserted that she distributed Dr. Lupas’s
letter to the team at the August 27, 2024, IEP meeting; however, Mr. Kinsman had not
seen the letter prior to the hearing and did not recall the |IEP team discussing it prior
to making a placement decision in August 2024. Receiving the letter the day before
the meeting was not an excuse to ignore the letter. Ms. Tucker herself acknowledged
that in May 2024, the IEP team gathered data up until the morning of the IEP meeting.
There is no evidence showing why the IEP team could not have done the same in
August 2024 after receiving Dr. Lupas’s letter. The District also claimed that it did not
give much weight to Dr. Lupas’s letter because it believed she based her conclusion
on the Student’s behavior at home, and that the District did not have the same
experiences with the Student in school. The preponderance of the evidence shows
otherwise. The Student punched and charged Mr. Kinsman on the first day of ESY and
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continued to exhibit SIB and aggressive behavior throughout the time he received
services in summer 2024.

47. Information about the Student’s behaviors that was collected by staff while
serving the Student in spring 2024 and during ESY also supported a conclusion that
residential placement was necessary in August 2024. While the record shows the
District did not collect complete data regarding rates of behavior for the Student, the
District had some records kept by staff that reported serious incidents of the Student’s
SIB and aggression and had access to anecdotal information. In the period of May 30,
2024, through June 13, 2024, there are records of incidents of SIB and/or aggression
toward staff on five days. Additionally, although it is not recorded in the daily logs or in
a Bobcat Daily report in the record, there is no dispute that the Student injured his
hand on June 20, 2024, after striking Mr. Kinsman. Also, on June 24, 2024, the Father
picked the Student up from school because he was exhibiting SIB and staff could not
stop the behavior. As is addressed above, staff who worked with the Student prior to
the August 2024 IEP meeting reported witnessing the Student engage in SIB on a daily
basis and hitting staff daily, sometimes twice a day, during ESY. While Ms. Tucker
claimed the Student and the District both had “a positive experience” during ESY
2024, and that the District “definitely saw growth” in the Student during ESY, there is
no evidence showing the Student’s behavior improved or even stabilized while being
served by the District prior to August 2024.

48. Despite the evidence existing prior to August 2024, and despite the additional
information available to the team in August, there is no evidence that the team
considered other placement options for the Student at the August IEP meeting. As with
the earlier IEP, there is no evidence that the IEP team in August discussed the
continuum of placement options available to meet the Student’s needs or discussed
whether the Student required a residential placement to obtain an educational benefit.
There is no evidence available to the IEP team in August 2024 that would change the
result from the tribunal’s earlier application of the Rachel H. factors. The Father asked
the IEP team to consider residential placement at the August IEP meeting, but the
District rejected the request because it was “able to provide an appropriate
placement” for the Student and the team did not believe the Student required
residential placement or that it was the least restrictive environment. The record does
not show that the District considered the persistent, daily injurious behavior exhibited
by the Student when making its placement decision.

August 2024 BIP

49, The BIP in place under the August 2024 IEP was the same BIP in place under
the May 2024 |EP. As is addressed above, the District has proved that the BIP was
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reasonably tailored to meet the student's disability-related needs at the time of its
formation. Therefore, the District’s BIP was appropriate.

Summary of the August 2024 IEP Development

50. Viewed as a whole, the District has not demonstrated that the August 2024 IEP
was reasonably calculated to enable the Student to make progress appropriate in light
of his circumstances because 1) it decided to place the Student in the District despite
the preponderance of evidence showing residential placement was necessary; and 2)
the educational SDI and the behavioral services and supports provided were
inappropriate in light of the knowledge the District had about the Student at the time.
This resulted in a denial of FAPE. Accordingly, the Parent is entitled to a remedy as
discussed below.

ISSUE 3: Whether the District violated the IDEA and denied the Student a FAPE by
inhibiting meaningful parental participation by rescinding their offer for residential
placement — thereby changing the Student’s placement — in May 2024 without the
Parent’s knowledge and outside of the IEP team

51. The Parent framed this issue as the District “rescinding” a previous offer of
residential placement, resulting in a change of placement. In two IEPs prior to May
2024, the IEP team determined the LRE for the Student was residential placement,
with interim services to be provided outside the school setting. In the May 2024 IEP,
the District changed the Student’s placement to 0%-39% in general education. It is
clear, based on the facts, that the District changed the Student’s placement in May
2024, and that is how the issue is addressed below.

52. The Father argues that, prior to the May 24, 2024, IEP meeting and without
input from him, the District made the decision that the Student’s placement would be
in the District, rather than in a residential facility as it had been under his previous IEP;
thereby, predetermining the Student’s placement and denying the Father an
opportunity to participate in the IEP process.

53.  The District argues that the District team members discussed their ability to
serve the Student and his placement options prior to the IEP meeting but did not make
a placement decision until the IEP team meeting after considering input from the
Father.

54.  Parental participation in the IEP process is an essential component of the
IDEA.78 The IDEA requires that parents have the opportunity to “participate in

786 See Amanda J., 267 F.3d at 890-91.
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meetings with respect to the identification, evaluation, and educational placement of
the child.””87 To comply with this requirement, parents must not only be invited to
attend IEP meetings, but must also have the opportunity for “meaningful participation
in the formulation of IEPs.”788

55. A district violates this procedural requirement if it predetermines a student’s
placement, meaning that it “independently develops an IEP, without meaningful
parental participation, and then simply presents the IEP to the parent for
ratification.””89 Likewise, a district “may not enter an IEP meeting with a ‘take-it-or-
leave-it" approach.”790 Preparation by a district prior to an IEP meeting, including
developing a draft IEP, does not itself establish predetermination.”91 A District may
research and gather information about placement options without violating a Parent’s
right to participate in decisions about the Student's placement. The District must keep
an open mind and be willing to consider the Parent's proposals.”92 Also, parents do not
have veto power over individual provisions or the right to dictate any particular
educational program.793

56. The actions of the District surrounding the May 24, 2024, IEP meeting show the
District made a decision about the Student’s placement prior to the meeting. This
conclusion is supported firstly, and most persuasively, by the fact that Ms. Tucker
informed Mr. Bills the afternoon before the IEP meeting that the District would be
changing the Student’s placement from residential and would now serve him in the
District. Further, when Ms. Tucker found out the next morning that Mr. Bills would not
support the District’s decision in the meeting that day, she told Mr. Bills not to attend
the meeting. These facts show the District made a decision about placement outside
the IEP meeting without the Father’s input.

57. Next, Dr. Evans prepared an IEP meeting agenda, with input from other District
IEP team members, that reflected a conclusion that the District could serve the
Student. The District distributed the agenda on May 23, 2024, a day before the
meeting, to District IEP team members, but did not provide the Father with a copy of

787 WAC 392-172A-03100; 34 CFR §300.322.

788 H.B. v. Las Virgenes Unified Sch. Dist., 239 Fed Appx. 342, 48 IDELR 31 (9th Cir. 2007).
789 Ms. S. v. Vashon Island Sch. Dist., 337 F.3d 1115, 1131 (9th Cir. 2003).

790 Id.

791 | ee’s Summit R-VII Sch. Dist., 112 LRP 14677 (SEA MO 2012).

792 R.|. v. Miami-Dade County Sch. Ed., 757 F.3rd 1173 (11th Cir. 2014); Deal v. Hamilton County Bd.
Of Education, 392 F.3rd 840 (5th Cir. 2004).

793 Ms. S., 337 F.3d at 1131.
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the agenda prior to the IEP team meeting, despite the fact that he was a member of
the Student’s IEP team.

58. The District’s actions during the IEP meeting further support a conclusion that
the District made a placement decision prior to the IEP meeting. Mr. Kinsman
understood during the meeting that the District was not open to residential placement
for the Student, that the District’s position was that it could serve the Student in the
District, and that residential placement was no longer being offered as an option. There
is no evidence that the District discussed placement options during the meeting;
rather, the evidence shows the District explained the services the Student would
receive in the District under the IEP, and only after the Father questioned them about
the plan to place him at Bancroft did the District announce the decision to change
placement, leaving the Father feeling “shocked” by the news.

59. When considered collectively, the evidence shows the District made the
decision to change the Student’s placement outside the IEP meeting. This is not a case
in which the District engaged in planning prior to the IEP meeting but was willing to
consider other placement options.”* To the contrary, the evidence clearly
demonstrates that the District had made up its mind regarding the Student’'s
placement prior to the May 24, 2024 |IEP meeting and did not present placement
options the team should consider, or even discuss the Student’s placement needs.
This constitutes a procedural violation of the IDEA.

60. Asdiscussed above, procedural violations warrant a remedy only if they?95
(I) impeded the child’s right to a free appropriate public education;

(I) significantly impeded the parents’ opportunity to participate in the
decision-making process regarding the provision of a free appropriate
public education to the parents’ child; or

() caused a deprivation of educational benefits.

61. Inthiscase, thereis no question that the IEP team predetermined the Student’s
placement without meaningful parental participation. The District’s predetermination
that the Student would be served in the District, with no discussion of whether the
Student required placement in a residential facility or in some other program,
significantly impeded the Father’s opportunity to participate in the decision-making
process. At the time of the meeting, the Student was still exhibiting incidents of SIB

794 E.g., K.D. v. Dep't of Educ., 665 F.3d 1110, 1123 (9th Cir. 2011).
795 20 USC §1415(f)(3)(E)(ii); WAC 392-172A-05105(2); 34 CFR §300.513(a)(2).
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both at home and during the time he was served by the District. Accordingly, it was
important for the IEP team to discuss the continuum of placement options available to
meet the Student’s needs, and it was the District’s obligation to determine an
appropriate placement for the Student based on those needs. On balance, the
District’'s predetermination of the Student’'s placement significantly impeded the
Parent’s participation in the decision-making process. Accordingly, he is entitled to a
remedy as discussed below.

62. In his complaint, a change in placement is the only District action that the
Father alleged prevented his meaningful parental participation in the IEP process.
However, the Father presented a second argument in the Parents’ Post Hearing Brief
that he believes supports a claim that the District substantially interfered with his
opportunity to participate.”96 In his brief, the Father argues that the District, based on
the Mother’s request that the District nhot communicate with the Father, failed to
communicate with him about the Student’s circumstances and placement options in
the period June 2022 through October 2023; thereby, denying him the ability to make
an informed decision about the placement.

63. A party requesting a due process hearing may not raise issues during a due
process hearing that were not raised in the complaint unless the other party agrees.”97
“Administrative and judicial review in IDEA cases is specifically limited to the issues
raised in the due process complaint, unless the parties agree otherwise.”798 This is
consistent with Washington administrative law requiring that a notice of hearing
include a statement of the issues (RCW 34.05.434) and that prehearing orders identify
all issues and provide an opportunity to object.”92 An exception to this rule is when an
issue was actually tried by the parties at an administrative hearing.800

64. The Father asserted a claim that was not raised directly in the issue statement,
that the parties did not agree to address, and that was not actually tried by the parties

796 Parents’ Post Hearing Brief, pp20-21.

797 WAC 392-172A-05100(3); 20 U.S.C. § 1415(f)(3)(B).

798 | ,C. v. Issaquah Sch. Dist., 2019 U.S. Dist. LEXIS 77834 *34-35 (W.D. Wash. May 8, 2019), aff'd
sub nom. Crofts v. Issaquah Sch. Dist. No. 411, 2022 U.S. App. LEXIS 907 (9th Cir. 2022) (upholding
ALJ’s refusal to address claims raised for first time in post-hearing brief where Parents cited no evidence
that parties agreed to expand scope of due process hearing).

799 WAC 10-80-130.

800 M.C. v. Antelope Valley Union High School Dist., 858 F.3d at 1196; A.W. v. Tehachapi Unified Sch.
Dist., 2019 U.S. Dist. LEXIS 37815 *15-19 (E.D. Cal. Mar. 7, 2019), aff'd 810 Fed. Appx. 588 (9th Cir.
2020); see also L.C. v. Issaquah Sch. Dist. at *37 (holding that parents failed to show any of claims not
considered by ALJ were tried by consent, contrasting with Antelope Valley: “[b]oth sides in Antelope
Valley ‘presented extensive evidence,’ including witness testimony, regarding the omitted claim”).
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at the hearing; therefore, it is not proper to address this issue. However, even if the
issue were properly raised, the evidence does not support the Father’s position.

65. There is no dispute that the Mother resided in the same house with the Father
and the Student from March 2022 until she left the home in August 2023. The District
sent PWNs to the Parents’ home, with at least one identifying only the Mother on the
“To” line and others identifying both Parents. Ms. Lewman’s practice when she was
special education director in 2022 was to send a PWN through registered mail. While
there is no evidence of the return receipts from the registered mail, there was no
testimony disputing that the PWNs were delivered to the home.

66. The record shows the Mother asked the District not to communicate with the
Father sometime in 2022 or 2023, but Ms. Lewman informed the Mother that the
District could not honor that request. While Ms. Coble acknowledged that the District
typically contacted the Mother if the District reached out the family, there is no
evidence showing that the District had been communicating with the Father prior to
the Mother’s request and then stopped doing so, or that the District contacted the
Mother in an effort to avoid communication with the Father. Rather, the evidence
shows that while the Mother was in the home, she was the primary caregiver for the
Student and was the primary point of contact for the District, both before and after she
asked the District not to communicate with the Father. There is no evidence that the
District changed its communication practices with the family before the Father
reengaged with the District in 2023 and the District learned the Mother was out of the
home.

67. The evidence shows the District invited both Parents to the March 2022 IEP
meeting and to a meeting in October 2022 to discuss reengagement with Student, and
the evidence shows that neither Parent attended either meeting. The District is
required under 34 CFR 300.322 to take steps to ensure that one or both of the parents
of a child with a disability are afforded the opportunity to participate in decisions about
the child’s education. Providing the Parents with notices at their shared address and
communicating with one parent as a primary contact satisfies that requirement. The
Father's position seems to be that, because he and the Mother were not
communicating with each other about the Student from March 2022 to August 2023,
it was the District’s responsibility to be aware of that and make efforts to reach out to
the Father directly. The District is not under a burden to ensure the Parents are
communicating effectively regarding their decisions about the Student’s education. If
the Father believed he was “out of the loop” regarding his son’s education and if he
had concerns about the fact that his son was home with the Mother all day and not
receiving services from the District, he could have contacted the District. There is no
evidence in the record showing that he did so prior to October 2023.
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68.  Additionally, testimony from Ms. Lewman and Ms. Meiners demonstrates that
the Father had knowledge of, and formed an opinion about, residential placement prior
to engaging with the District in Fall 2023.

69. The evidence in the record does not support a conclusion that the District failed
to properly communicate with the Father during the period of June 2022 through
October 2023, in violation of the IDEA.

ISSUE 1: Whether the District violated the IDEA and denied the Student a FAPE by
failing to materially implement the Student’s IEPs from June 2022 to present

70. If a school district fails to implement an IEP, the question is whether that failure
was material.801 A material failure occurs when there is more than a minor discrepancy
between the services a school provides to a disabled child and the services required
by the child’s IEP.8092 Only a material failure to implement an IEP violates the IDEA.803

71. The Ninth Circuit has made clear that minor discrepancies in the services
required by the IEP do not violate the IDEA.804

“[S]pecial education and related services” need only be provided “in
conformity with” the IEP. [20 USC §1401(9).] There is no statutory
requirement of perfect adherence to the IEP, nor any reason rooted in
the statutory text to view minor implementation failures as denials of a
free appropriate public education.

* * %

We hold that a material failure to implement an IEP violates the IDEA. A
material failure occurs when there is more than a minor discrepancy
between the services a school provides to a disabled child and the
services required by the child’s IEP.805

Implementation of the March 2022 IEP from June 2022 through October 2023

72. Because the disenroliment of the Student in March 2022 occurred outside the
relevant time period in this case, the tribunal will not address the appropriateness of

801 Van Duyn v. Baker Sch. Dist., 502 F.3d 811, 822 (9th Cir. 2007).
802 |d. at 821-22.

803 |d. at 822.

804 Id.

805 |d. at 821-22 (italics in original).
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the disenrollment of the Student. The question before the tribunal is whether the
Student’s March 2022 IEP was properly implemented in the period June 2022 through
October 2023. The unusual circumstances of this case require a determination of
whether the District was obligated to implement the March 2022 IEP while the Student
was unenrolled from the District between June 2022 and October 2023. The District
argues it was not obligated to implement the Student’s March 2022 IEP in that period.
The Father argues that the District was required to continue working to find an
appropriate program for the Student as long as he resided within the District.

73. Every school district in the State of Washington “shall provide” each student
three to twenty-one years of age a free appropriate public education (FAPE)
program.896 Once a student is determined eligible for special education services (SDI,
related services, accommodations, modifications, etc.) a school district must have an
IEP in place that is reasonably calculated to offer a student a FAPE given his unique
circumstances.807

74. WAC 392-172A-03105(1) requires that each school district have an IEP in
effect for each student eligible for special education services that it is serving through
enroliment in the district. An “enrolled student” is defined in WAC 392-121-106 as a
student that is eligible to enroll because they reside in the district, and:

(2) After the close of the prior school year has presented himself or
herself, or has been presented, to the school district’'s . . . appropriate
official to be entered on the school district’s . . . rolls for the purpose of
attending school in grades kindergarten through twelve;

(3) Is under twenty-one years of age at the beginning of the school year;

(4) Actually participated on a school day during the first four school days
of the current school term (semester or quarter), or on a school day
during the current school year on or prior to the date being counted, in
a course of study offered by the school district as defined in WAC 392-
121-107; and

(5) Does not qualify for any of the enroliment exclusions set forth in WAC
392-172A-108.

806 WAC 392-172A-02000.

807 WAC 392-172A-03090; WAC 392-172A-03105; Endrew F. v. Douglas County Sch. Dist., 580 U.S.
386, 137 S.Ct. 988, 999 (2017).
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75. A student who is absent from school for more than 20 consecutive days shall
not be counted as an enrolled student until attendance is resumed, meaning that a
District must unenroll a student who has missed more than 20 days of school in a
row.808

76. There is no dispute that the Student resided in the District from June 2022
through October 2023 and that he was unenrolled from the District in that period.

77. While the events occurring prior to June 2022 regarding implementation of the
March 2022 IEP are not necessarily relevant to the question before the tribunal, they
are noteworthy when considering the District’s later actions and conclusions. The
evidence in the record shows that in and around March 2022, the Parents
communicated to the District that they rejected the placement offered under the March
2022 IEP, which was placement in a private residential facility with interim placement
at home. The Parents did not attend the March 2022 IEP meeting, but based on
communication with the Parents, the District understood that the Parents did not agree
to the placement offered by the District. An email from the Mother to Ms. Coble on
March 4, 2022, reported that the Parents disagreed with each other about placement,
with Mother supporting it and Father against it. There is no evidence either Parent
asked the District to move forward with inquiries from a list of residential facilities
provided by Ms. Coble. Ms. Lewman had an in-person conversation with the Father in
March 2022 during which the Father told her he was not willing to send the Student
anywhere. Based on the communication with the Parents in March 2022, the District
reasonably understood that the Parents rejected both the residential placement and
interim in-home placement offered under the March 2022 IEP

78. The Parents’ refusal of services continued in 2022. In June 2022, Ms. Coble
emailed the Mother, offering to assist her with contacting facilities. The record does
not include a response to Ms. Coble from either Parent. The Student’s family informed
the District on September 26, 2022, and October 12, 2022, that they were concerned
over the Student not being in school, they did not agree with the current placement,
and they intended to enroll the Student in a different school district. In October 2022,
the District invited the Parents to a meeting to discuss re-engaging with the district;
the Parents did not attend the meeting. The record shows that in October 2022, the
District understood that the Parents rejected the District’s offer of placement because
the Parents did not believe the placement was in the best interest of the Student.

79. The preponderance of the evidence shows that under WAC 392-172A-
03105(1), the District did not have an obligation to implement the Student’s March

808 WAC 392-121-108(1).
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2022 IEP during the period in which he was not enrolled. The evidence shows that the
Parents prevented the District from serving the Student according to the IEP, and that
the District was always prepared to serve the Student if the Parents returned the
Student to the District. Given these facts, the evidence fails to show that the District
was obligated to implement the Student’s March IEP or denied the Student FAPE on
that ground.

The District Failed to Implement the November 2023 |EP

80. It was concluded that the November 2023 IEP was not reasonably calculated
to enable the Student to make appropriate progress in light of his circumstances.
Notwithstanding this failure in development, the District also failed to implement the
IEP as written.

81. The November 2023 IEP was effective November 14, 2023. Under the IEP, the
Student should have received at least 120 minutes of services from the District each
week (60 minutes per week of reading, writing, math, behavior, adaptive/self-help, and
social skills, to be served concurrently; 60 minutes per week of behavior services). The
Student’s placement was in a private residential facility, with in-home placement in the
interim, consisting of two 30-minute sessions per week.

82. The record shows the District served the Student three times between
November 29, 2023 (when their sessions with the Student started), and January 13,
2024 (when the Student entered the hospital). Mr. Kinsman testified that he served
the Student initially with a 30-to-45-minute session once per week and Dr. Evans
testified that they provided two 30-minute sessions each week. Based on Mr.
Kinsman’s and Dr. Evans’ testimony, on the District's 2023-2024 holiday schedule,
and because the Father cancelled two schedule sessions in January 2024, the
evidence shows the District served the Student less than three hours in the period
November 14, 2023, through January 13, 2024, (a 45-minute session on November
29, and 60 minutes each in the first two weeks’ of December = 2.75 hours, or 165
minutes, served).

83. Based on the services called for in the November 2023 |EP, excluding the
Thanksgiving and winter holidays and the first two weeks of January when the Student
was sick, the Student should have received 600 minutes of service from November
14, 2023, through January 13, 2024, under the IEP as written (5 weeks x 120
minutes). Instead, the Student received 165 minutes of services in that period.
Therefore, the Student missed at least 435 minutes of the special education services
provided by the November 2023 IEP as written.
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84. The Student was released from the PBMU on March 20, 2024, and the District
began serving the Student again beginning April 8, 2024, after the spring break. The
May 2024 IEP would become effective on June 5, 2024; therefore, the District served
the Student under the November 2023 IEP from April 8, 2024, through June 4, 2024.
The record does not include evidence of the Student’s absences during this period.
This results in a total of 8 weeks, or 960 minutes of service required under the IEP in
that period.

85. The record shows that from April 8, 2024, through June 4, 2024, the District
initially served the Student with 30-minute sessions twice per week. The District
eventually increased the sessions to two 45-minute sessions per week. The record
does not show when the increase occurred. Assuming the District increased the length
of the Student’s sessions half-way through the April to June period, the District
provided 10 hours, or 600 minutes, of service from April 8, 2024, through June 4,
2024. Therefore, the Student missed at least 360 minutes of the special education
services provided by his November 2023 IEP in that period.

86.  Additionally, the record shows that the District failed to provide communication
and fine motor services under the monitoring of an SLP and OT before April 30, 2024.
While the special education teacher did provide those services as called for under the
IEP, the record shows an SLP and OT did not begin serving the Student until the end of
April 2024. The record also shows that the Student received social skills and behavior
services from April 8 through June 4, but did not receive SDI in reading, math, or
adaptive/self-help.

87. The Student’s placement under the November 2023 |EP was in a private
residential facility (once one could be located) and the record shows the Father agreed
to residential placement in November or December 2023; therefore, to properly
implement the IEP, the District must have been attempting to locate a suitable
residential placement for the Student as called for under the IEP.

88. A preponderance of the evidence shows the District made efforts to locate a
residential facility for the Student from November 2023 through May 2024. The record
shows that Dr. Evans and Ms. Tucker contacted facilities on the OSPI list of placement
options and that Ms. Tucker shared some facilities with the Father. Email
communication shows that in January 2024, Ms. Tucker was working with the Father
to schedule some medical appointments so that she could move forward with the
application process for a residential facility. In late January 2024, the Father signed a
consent form allowing the District to refer the Student for placement at Lakemary. The
Father, not the District, located Bancroft, but the District assisted the Father in
investigating Bancroft as a residential option for the Student. Finally, the District asked
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the Father to consider Adelbrook while he was waiting for a response from Bancroft.
Based on the evidence in the record, during the time the November 2023 IEP was in
place, and after the Father agreed to residential placement, the District sought
placement for the Student in a residential facility as was required under the |IEP.

89. In conclusion, a preponderance of the evidence shows the District materially
failed to implement the Student’s November 2023 IEP by denying the Student at least
435 minutes of the special education services from November 14, 2023, through
January 13, 2024, and at least 360 minutes of the special education services from
April 8, 2024, through June 4, 2024, and by failing to provide services required under
the IEP, resulting in a denial of FAPE. A remedy is discussed below.

The District Failed to Implement the May 2024, ESY 2024, and August 2024 |EPs

90. It was concluded that the May 2024 |EP, the ESY 2024 IEP, and the August
2024 IEP were not reasonably calculated to enable the Student to make appropriate
progress in light of his circumstances. In addition to this failure in development, a
preponderance of the evidence shows the District materially failed to implement the
Student’s IEPs from May 2024 through December 2024, when the Student left the
District.

91. A behavioral intervention plan is a plan incorporated into a student's IEP;
therefore, like the IEP, if a district materially fails to implement a BIP, the district has
denied the student FAPE.8%° The record shows the District materially failed to
implement the Student’s BIP under the May 2024, ESY 2024, and August 2024 |EPs.

92.  First, the District failed to provide the Student with staff appropriately trained
to address the Student’s unique behavior and with the experience necessary to
properly implement the BIP. The BIP itself does not require specific staff members for
the Student; however, the fact that staff supporting the Student at PBMU included two
BCBA, a supervising psychologist, and several behavior technicians, should have
indicated to the District that the Student required experienced supervision. As Dr.
Tucker opined, the PBMU created a highly clinical, highly specialized program that
required skilled oversight and appropriate caregiver training. Dr. Lupas echoed Dr.
Tucker’s opinion, noting that she would expect the Student to be served by staff trained
in behavior analysis, with a BCBA or psychologist overseeing the program. Based on
the credentials and extensive experience of both Dr. Tucker and Dr. Lupas, the tribunal
gives their opinions considerable weight.

809 WAC 392-172A-01031; Van Duyn v. Baker Sch. Dist., 502 F.3d 811, 822 (9t Cir. 2007).
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93. Here, there is no evidence that a District BCBA ever worked directly with the
Student or provided oversight to the Student’s special education team. There is no
evidence that the IEP team considered providing the Student with a BCBA to consult
or provide direct services. The Student’s team consisted of a special education teacher
with less than five years’ experience; one paraeducator with four years’ experience
working exclusively with elementary age students and no experience working with
students who exhibit SIB or aggressive behavior on the level of the Student’s; and a
paraeducator with a high school education who had been a fulltime paraeducator for
less than a year and had no formal training as a paraeducator. Additionally, neither
paraeducator was given adequate training specific to the Student. Neither Mr. Garcia
nor Mr. Jackson were informed about the Student’s SIB and aggressive behavior, other
than that the Student could be “aggressive towards himself” and “can hit other
people.” Neither paraeducator was told about the Student’s self-induced vomiting. Mr.
Jackson did not recall ever seeing the Student’s BIP and Mr. Garcia did not recall
having any documents to reference when he determined which strategy to use with the
Student, despite the fact that he understood where the Student’s BIP was kept. While
the paraeducators no doubt did their best to serve the Student, the District did not
provide them with the specific training necessary to appropriately serve the Student’s
complex needs and behavior issues.

94. The District also failed to collect the data necessary to properly monitor the
Student’s progress under the BIP. While the BIP did not specifically prescribe what data
collection should occur, Dr. Lupas stated that she would expect to see data reflecting
fidelity to the treatment and the rate of behavior when implementing a plan like the
Student’s BIP. As an example, she described collecting data using a timer set to go off
every five minutes and recording information in each interval about what self-injury
occurred.810 As Dr. Lupas opined, collecting such data on the rate of behavior is the
only way to determine if treatment is effective and if it is having a meaningful effect on
the behavior goal. Dr. Tucker echoed Dr. Lupas’s expectations regarding data
collection, noting that she would expect to see a fidelity check daily of procedures put
in place to mitigate behavior; a frequency count of SIB, aggression, and vomiting; and
incident reports of times when the helmet or blocking pads were required. Again, based
on their knowledge and experience, Dr. Tucker’'s and Dr. Lupas’s opinions about data
collection are given great weight.

95. In this case, the District did not collect reliable or accurate data about the
Student’s fidelity of treatment, rate of behavior, or incidents of SIB, aggression, and
vomiting. The District’'s team did not record important behavior-related information
about the Student every day with fidelity. When staff did make records, they tended to

810 Notably, the BIP also specifically described using a timer when responding to SIB behaviors.
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record things like when the Student slept, when he ate and drank, and what he ate
and drank. Staff logged only some of the Student’s serious behavior, using non-
standard, undefined, and unhelpful language like “temper tantrum,” “meltdown,” and
“outburst.” Mr. Garcia was not instructed to record every incident of SIB and only made
note of them when they were “bigger than normal.” The team also used colored sticky
notes to indicate when SIB was of “magnitude” or “out of the normal.” This type of
record keeping was not part of the BIP and was not used with fidelity, considering that
Mr. Jackson was unaware of the significance of the colored sticky notes. Also, there
was no reliable data reflecting use of the Student’s helmet. Of the 39 behavior-related
incidents appearing in the Student’s daily log, only one mentions the Student’s helmet,
indicating the team was either not using the helmet, or was not tracking their use of
the helmet.

96. Staff also used medication in a way that was not called for under the Student’s
BIP. The Student had medication available that was intended to be provided “as
needed.” The BIP did not call for daily administration of medication to the Student.
However, the record shows it was the team’s practice to have a nurse administer
medication to the Student each day around midday in order to avoid the Student
having a “pretty rough” afternoon. The record shows that rather than using the
Student’s medication as needed, the Student’s team used it as a way to keep the
Student placated.

97. Finally, the record shows that the District failed to implement important and
necessary aspects of the Student’s program provided under the BIP. The BIP provided
the Student’s caregivers with triggers for, and warning signs of, the Student’s self-
injurious behavior and his aggressive behavior. There is no evidence in the record
showing the Student’s special education team was aware of the triggers and warning
signs, that they watched for them, or that they tracked them as part of their data
collection. The BIP called for vertical mats to be used to partition areas and limit the
Student’s movement; however, vertical mats were not used by the team and there is
no evidence that these mats were available. The BIP called for the Student to be
presented with his soft helmet at the first sign of SIB; however, the record shows there
were some days the helmet never made it out of the Student’s bag, despite the fact
that the Student showed SIB daily. Similarly, the BIP required a soft helmet to be
available for caregivers to protect them during incidents of the Student’s aggression,
but no caregiver helmets were provided to the team. The BIP provided specific
guidance for responding to SIB incidents. In reality, the Student’s team relied almost
exclusively on the Wait Strategy when responding to the Student’s SIB. This reliance
on the Wait Strategy is problematic primarily because it is not provided in the BIP as a
suggested response to the Student’s behaviors. Additionally, the evidence shows a
lack of understanding from the team about what the Wait Strategy required and when
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to use it. Mr. Garcia acknowledged using the Wait Strategy when the Student’s
behavior escalated, but he also described using it to help the Student transition from
a preferred to a nonpreferred activity, explaining that the Wait Strategy was used to
show the Student he had to wait. Mr. Jackson used the Wait Strategy sometimes, and
described it as waiting for the Student to “mellow down” so he could re-prompt him.
The District’s reliance on the Wait Strategy is also questionable because there is no
evidence in the record showing that it worked. Ms. Tucker claimed that the District
collected data that showed that as soon as the team applied the Wait Strategy,
disengaged, and did not give the Student “direct attention,” the Student’s behavior
stopped within 30 seconds to a minute; however, there is no such data in the record.
Mr. Kinsman testified that, even with regular use of the Wait Strategy, the Student
continued to exhibit SIB on a daily basis. There is no evidence to support a claim that
the Wait Strategy successfully addressed the Student’s dangerous behaviors.

98. Viewed as a whole, a preponderance of the evidence shows the District
materially failed to implement the May 2024 IEP, the ESY 2024 |EP, and the August
2024 |EP by failing to implement the Student’s BIP as follows: 1) it failed to provide
the Student with staff who had the Student-specific training and experience necessary
to implement the BIP; 2) it failed to collect the data necessary to properly monitor the
Student’s progress under the BIP; 3) it administered medication as a way to placate
the Student; and 4) it failed to implement important and necessary aspects of the
Student’s program provided under the BIP. This resulted in a denial of FAPE.
Accordingly, the Parent is entitled to a remedy as discussed below.

Summary of Violations
99. The District violated the IDEA and denied the Student FAPE by:

a. Failing to develop appropriate IEPs in November 2023, May 2024, ESY
2024, and August 2024;

b. Inhibiting meaningful parental participation by predetermining the
Student’s placement in May 2024; and

c. Failing to materially implement the November 2023 IEP, the May 2024 I|EP,
the ESY 2024 IEP, and the August 2024 IEP.

100. All arguments made by the parties have been considered. Arguments not
specifically addressed herein have been considered but are found not to be persuasive
or not to substantially affect a party’s rights.
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Remedies

101. When a parent proves a violation of the IDEA, a tribunal may “grant such relief
as the court determines is appropriate.”811 The Parent has proven that the District
violated the IDEA and denied the Student FAPE by failing to develop appropriate IEPs
in November 2023, May 2024, ESY 2024, and August 2024; by inhibiting meaningful
parental participation by predetermining the Student’s placement in May 2024; and
by failing to materially implement the November 2023 IEP, May 2024 |IEP, ESY 2024
IEP, and August 2024 IEP. Accordingly, the Parent is entitled to remedies.

102. AlJs have broad latitude to fashion appropriate equitable remedies for the
denial of a FAPE.812 Compensatory education is a remedy designed “to provide the
educational benefits that likely would have accrued from special education services
the school district should have supplied in the first place.”813 Because compensatory
education is an equitable remedy, there is no obligation to provide a day-for-day
compensation for time missed. “Appropriate relief is relief designed to ensure that the
student is appropriately educated within the meaning of the IDEA."814

103. An ALJ may fashion individualized relief for students seeking compensatory
education. As noted in R.P. v. Prescott:815

Courts have been creative in fashioning the amount and type of
compensatory education services to award. See, e.g., Ferren C. v. Sch.
Dist. of Phila., 612 F.3d 712, 718-19 (3d Cir. 2010) (court can order
school to provide annual IEPs to student who had aged out of a statutory
right to a FAPE); M.S. ex rel. Simchick v. Fairfax Cnty. Sch. Bd., 553 F.3d
315, 324-26 (4th Cir. 2009) (court can order that private school tuition
be reimbursed); Park, ex rel. Park v. Anaheim Union High Sch. Dist., 464
F.3d 1025, 1034 (9th Cir. 2006) (court can order additional training for
a child's teachers).

104. In the present case, the Parent seeks compensatory education to make up for
lost educational opportunity from June 2022 through December 2024. The Parent

811 20 U.S.C. § 1415(i)(2)(C)(iii).

812 School Comm. of Burlington v. Department of Educ., 471 U.S. 359, 370, 105 S.Ct. 1996 (1985);
Parents of Student W. v. Puyallup School Dist., No. 3. 31 F.3d 1489, 1496 (9th Cir. 1994).

813 Reid v. Dist. of Columbia, 401 F.3d 516, 524 (D.C. Cir. 2005), cited with approval in R.P. v. Prescott
Unified Sch. Dist., 631 F.3d 1117, 1125 (9th Cir 2011).

814 Pgrents of Student W. v. Puyallup Sch. Dist., 31 F.3d 1489, 1497 (9th Cir. 1994).
815631 F.3d at 1126.
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asks that the Student be permitted to access the compensatory hours after he is
discharged from his current facility. In the alternative, the Parent asks for the
equivalent of 2.5 years of additional FAPE after the Student reaches age 22 years.

105. Four hundred and forty-two hours of compensatory education is hereby
awarded to the Student. The award of 442 hours is calculated as follows:

a. It was concluded that the District did not have an obligation to serve
the Student from June 2022 until his re-enrollment in the District in
fall 2023; therefore, the Parent is not awarded compensatory
education for that period.

b. Inthe period November 14, 2023, through June 4, 2024, the District
denied the Student FAPE by serving him through an IEP that was not
appropriate in light of his circumstances and by failing to implement
that IEP as written. Excluding school holidays, the Student’s illness,
and the Student’s hospitalization, the Student should have been
served by the District on a total of 62 days during that period. Based
on the data available to the District, it was reasonable for the District
to serve the Student for two hours each day. Accordingly, from
November 14, 2023, through June 4, 2024, the Student should have
been served for two hours per day for a total of 62 days, or 124
hours. The District provided the Student with less than three hours
of services during that period and there is no evidence of benefit the
Student received during those few hours. Therefore, 124 hours of
compensatory education are awarded for November 14, 2023,
through June 4, 2024, and the amount is not reduced.

c. In the period June 18, 2024, through July 3, 2024, the District
denied the Student FAPE by serving him through an IEP that was not
appropriate in light of his circumstances and by failing to implement
that IEP as written. Based on the school calendar and the evidence
in the record, the District should have served the Student for 11 days
during ESY 2024. The record shows the District served the Student
on 11 days during that period, for three hours per day; however, the
Student received minimal benefit at most from the services he
received during ESY 2024. Therefore, 33 hours of compensatory
education is awarded for June 18, 2024, through July 3, 2024, and
the amount is reduced by 25% to 25 hours (rounded up from 24.75),
to account for the services the Student received from the District
during that period.
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d. In the period August 28, 2024, through December 6, 2024, the
District denied the Student FAPE by serving him through an IEP that
was not appropriate in light of his circumstances and by failing to
implement that IEP as written. Based on the school calendar and the
evidence in the record, the District should have served the Student
for 65 days from August 28, 2024, through December 6, 2024.
During that period, the District served the Student on approximately
65 days, typically for six hours per day; however, the Student
received minimal benefit at most from the services he received
during fall 2024. Therefore, 390 hours of compensatory education
is awarded for August 28, 2024, through December 6, 2024, and
the amount is reduced by 25% to 293 hours (rounded up from
292.5), to account for the services the Student received from the
District during that period.

106. The record shows that the Student continues to require extensive services. At
this point, it is unclear when the Student will be discharged from his current residential
facility or what his precise needs will be at that time. However, based on the evidence
in the record, the Student’s required services will likely include ABA support and Parent
training, SLP and occupational therapy services, social skills support, and services for
transitioning from the residential facility to his home and community.

107. As compensatory education for the services the Student missed from
November 14, 2023, through December 6, 2024, it is appropriate to provide the
Student with the services he will require when he is discharged from the residential
facility. Before making a decision about the areas in which the Student will receive
services, the Parent and the District shall seek input from the Student’s medical and
behavior support provider(s) at his current residential facility, obtain written
recommendations from the provider(s), and consider the recommendations. The
District shall provide 442 hours of services in the areas of: ABA therapy, SLP services,
occupational therapy services, social skills support, functional academics, services for
transitioning from a residential facility to home and community, and/or the services
recommended by the provider(s) in the Student’s current residential facility. The
District shall pay for services from providers selected by the Parent who have the
required education, training and experience to serve the Student’s needs, at a
maximum rate of $150.00 per hour. The District shall contract with the chosen
providers, so long as the providers are available and willing to provide services, and
the services shall be available to the Student within 20 days after the Parent notifies
the District that the Student is ready to receive services. The services will be delivered
at any time during the two calendar years following the date of the Student’s discharge
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from the residential facility. Services shall be provided at the duration and frequency
determined appropriate by the Parent and the service providers.

108. The Parent requests that the District be ordered to prospectively place the
Student in a residential treatment center such that the Student’s IEP placement is
“residential treatment center.” The Parent does not request a specific residential
treatment center. To best serve the Student’s needs, the Parent requests a residential
treatment facility option that has a specific focus on behavior and functional
communication training.

109. As set forth above, the Student required residential placement as his LRE as of
June 5, 2024. A preponderance of the evidence compellingly demonstrates that the
Student continues to require a residential placement in order to benefit from his
education. After a careful review of the record, it is concluded that the Student requires
prospective placement, pursuant to a new IEP, at a residential treatment facility. Within
60 days of the date of this order, the parties shall identify a mutually agreeable
residential facility suitable to meet the Student’s needs. The residential treatment
facility should have a specific focus on behavior and functional communication
training. The cost of the facility will be paid by the District, including non-medical care
and room and board.

110. IEPs are reviewed each year because a student’s needs change over time.
Consequently, prospective placement of the Student beyond the one-year term of a
new IEP will not be ordered. At the time of the required yearly review of the Student’s
IEP, the IEP team shall seek input from a representative of the Student’s residential
placement facility, obtain written recommendations from the representative, and
consider the recommendations before making a decision regarding the Student’s
placement. The residential treatment center will be the Student’s stay put placement
during the pendency of any such due process proceeding.

111. The Student is entitled to services in the time period between the date of this
order and the date when a suitable residential treatment center can be located and
admission to the facility is secured. The Parent did not request specific compensatory
services for that period. Additionally, the record does not include evidence of what
services the Student has access to at his present facility or the amount of services he
can tolerate while placement is sought. Therefore, as part of the new IEP, the District,
with input from the Parent and the Student’s current medical and behavior support
providers, shall determine the services the Student should receive during the period
between the date of this order and when he enters a residential treatment facility
under the new IEP.
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112. Nothing in this order precludes the Parent and the District from agreeing to an
alternative method for delivering the Student’s compensatory education award.

ORDER

1. The Parent has proven by a preponderance of the evidence that the Eastmont
School District violated the IDEA and denied the Student FAPE in multiple ways, as set
forth above.

2. The District is ORDERED to provide compensatory education as set forth in
Conclusions of Law 105-107 and 111.

3. The District is ORDERED to develop a new IEP for the Student that places him
in a residential treatment center for at least one year commencing on the effective
date of the new IEP. The District is ORDERED to convene an IEP team meeting within
15 days of the date of this order for the purpose of developing the new IEP.

4, The District is ORDERED to reimburse reasonable expenses incurred for the
Student to travel to the residential treatment facility under the new IEP. This includes
reimbursement for the Parent or other adult to accompany the Student during travel
and for the Parent or other adult’s return trip.

5. The District is ORDERED to reimburse the reasonable travel, meals, and lodging
expenses (lodging in the vicinity of the residential treatment facility is not to exceed
four nights per visit) for the Parent to visit the Student four times per year while he is
placed at the residential treatment facility under the new IEP. Receipts for such travel
shall be provided by the Parent.

6. The District is ORDERED to reimburse reasonable expenses incurred for the
Student to return to Washington State at the end of his placement at Devereaux (his
current facility) and at the end of his placement at the residential treatment facility
under the new IEP. This includes expenses for the Parent or other adult to travel to
either facility and accompany the Student home.

7. The District is further ORDERED to reimburse reasonable expenses incurred for
one trip by the Student to Washington State if the residential treatment facility under
the new IEP determines the Student needs to return home as part of a transition plan,
at any point in time while he is placed at the residential treatment center. This includes
reimbursement for the Parent or other adult to accompany the Student during travel.

8. Reimbursements ordered herein for travel shall be made within 30 days of the
District receiving receipts from the Parent.
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9. The residential treatment center under the new IEP shall be the Student’s stay
put placement.

10.  All remedies requested by the Parents have been considered. Any remedies
not awarded above are DENIED.

SERVED on the date of mailing.

Jill H. Brown

Administrative Law Judge
Office of Administrative Hearings

Right To Bring A Civil Action Under The IDEA

Pursuant to 20 U.S.C. 1415(i)(2), any party aggrieved by this final decision may
appeal by filing a civil action in a state superior court or federal district court of the
United States. The civil action must be brought within ninety days after the ALJ has
mailed the final decision to the parties. The civil action must be filed and served upon
all parties of record in the manner prescribed by the applicable local state or federal
rules of civil procedure. A copy of the civil action must be provided to OSPI, Legal
Services, PO Box 47200, Olympia, WA 98504-7200. To request the administrative
record, contact OSPI at appeals@k12.wa.us.
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DECLARATION OF SERVICE

| declare under penalty of perjury under the laws of the State of Washington that true
copies of this document were served upon the following as indicated:

Parent/Adult Student
I
]
Whitney Hill

Lara Hruska

Cedar Law PLLC

113 Cherry Street

PMB 96563
Seattle, WA 98104-2205

Katie Tucker

Director of Special Education
Eastmont School District
800 Eastmont Avenue

East Wenatchee, WA 98802

Susan Winkelman
Pacifica Law Group LLP
401 Union St., Suite 1600
Seattle, WA 98101

via First Class Mail

via E-mail
whitney@cedarlawplic.com
lara@cedarlawpllc.com
levi@cedarlawpllc.com
chloe@cedarlawpllc.com

via E-mail
tuckerk@eastmont206.org

via E-mail
susan.winkelman@pacificalawgroup.com
grace.mcdonough@pacificalawgroup.com

Dated July 16, 2025, at Spokane Valley, Washington.

Gagryn Lobnson

Representative

Office of Administrative Hearings
16201 E. Indiana Avenue, Suite 3000
Spokane Valley, WA 99216

CC: Administrative Resource Services, OSPI
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